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Alvin R. Jennings 





At the 70th Annual Meeting of the American Institute of Certified Publi Ac- 
countants in New Orleans, October 27-30, 1957, Alvin R. Jennings was elected President 
for the ensuing year. This election follows many previous years of service in the 
Institute on numerous committees and as member of council and vice-president. The 
partners and staff of the firm are justly proud of the honor bestowed on Mr gnnings 
by the accounting profession. In accepting this office, Mr. Jennings follc ys in the 
footsteps of Colonel Robert H. Montgomery, one of the founders of the firm, who 


served as president of the Institute in 1936 and 1937. 
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Recent Developments Concerning 
Gifts to Minors 


By ARTHUR WITTENSTEIN 
(New York Office) 


Recent months have seen a num- 
ber of significant developments in 
the tax field relating to gifts to 
minors. These events fall primarily 
into two main categories. The first 
relates to the Treasury Department 
rulings that have been issued in re- 
gard to the continuing flow of state 
legislation authorizing custodianship 
arrangements in the case of securi- 
ties gifts to minors. The second 
relates to the Proposed Regulations 
issved by the Treasury interpreting 
n. . 1954 Code provisions regarding 
the availability of the gift tax ex- 
clus'-n in cases of gifts to minors 
in trust or otherwise. Also eon- 
sidere’ in this category are some 
recent court decisions concerning 
the amnual exclusion under trust 
arrangements. These developments 
are summarized in this article and 
the tax aspects of gifts to minors 
in their « arious forms discussed in 
the light thereof. 


Gifts of Securities to Minors under 
State Custodianship Statutes—Out- 
right gifts of securities to minors 
have been complicated in the past 
by state laws prohibiting the regis- 
tration of securities in the name of 
4 minor and by legal difficulties en- 


countered in disposing of a minor’s 
stock. Accordingly, it has usually 
been necessary to make gifts to 
minors in trust, or sometimes to 
have a legal guardian appointed to 
take charge of the gift property. 
Under these conditions there is no 
doubt that many prospective donors 
have been discouraged from making 
gifts of securities to minors, at least 
where relatively small gifts were 
contemplated. In an attempt to 
facilitate the making of securities 
gifts to minors, a number of states! 
have recently adopted the model 
“Gifts of Securities to Minors Act” 
sponsored by the New York Stock 
Exchange and the Association of 
Stock Exchange Firms. 

Under this act securities (includ- 
ing stocks and bonds) given to a 
minor are registered in the name of 
the donor, or an adult member of 
the minor’s family, or a guardian, 
as custodian for the minor. By this 
simple procedure, and upon delivery 
of the securities to the custodian, 


1 California, Colorado, Connecticut, Geor- 
gia, Michigan, New Jersey, New York, 
North Carolina, Ohio, Rhode Island, South 
Carolina, Virginia, Wisconsin. Also Alaska 
and the District of Columbia. See footnote 
2, infra. 
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the minor obtains an indefeasibly 
vested legal title to the securities 
and the donor is deemed to have 
made a completed gift. The donor 
may not himself be custodian, how- 
ever, if the securities are in bearer 
form. 

The custodian has broad discre- 
tionary power over the management 
of the securities and the application 
of the principal and interest for the 
minor’s benefit. The custodian may 
sell securities in his custody and 
reinvest the proceeds, within broad 
limits. He may hold the proceeds 
in cash if he prefers. The custodian 
is authorized to apply both the in- 
come and principal of the fund for 
the support, maintenance, educa- 
tion and general use and benefit of 
the minor as he deems advisable. 
He may do so without court order, 
without regard to the duty of any 
person to support the minor and 
without regard to any other funds 
that may be available for the mi- 
nor’s support. 

To the extent that the property 
held by the custodian and the in- 
come therefrom are not expended 
for the minor, they must be deliv- 
ered or paid over to the minor upon 
his attaining the age of 21. In the 
event of the minor’s prior death, 
the amount will be paid to the 
minor’s estate. 

A later and somewhat broader 
statute with the same general ob- 
jectives as the model act discussed 
above is the “Uniform Gifts to Mi- 
nors Act” which has been adopted 





by an even larger number of states? 
than the model act and in some 
cases has replaced it. This act, in 
addition to permitting gifts of se- 
curities, permits gifts of money to 
a minor for the purpose of invest- 
ment. The custodian under this 
statute may be any adult individual 
whom the donor selects. Banks and 
trust companies may also serve as 
custodians under this act. The 
donor cannot himself be custodian 
in the case of a gift of money. 
The Treasury has ruled that the 
transfer of securities to a custodian 
for a minor under the Gifts of Se- 
curities to Minors Act is a com- 
pleted gift for federal gift tax pur- 
poses, eligible for the $3,000 annual 
exclusion.? The Treasury has also 
ruled‘ that the income from the se- 
curities during the custodial period 
is taxable to the minor, except that 
income actually used for the minor’s 
maintenance and support (to the 
extent of the legal obligation to sup- 
port) is taxable to the person under 
legal obligation to support the minor 
under state law, who is usually the 
father, if living. This rule applies 
2 Arizona, Arkansas, Connecticut (replac- 
ing the model act), Delaware, Florida, Idaho, 
Indiana, Kansas, Maryland, Minnesota, 
Missouri, Montana, Nebraska, Nevada, New 
Hampshire, New Mexico, North Dakota, 
Oklahoma, Pennsylvania, South Dakota, 
Tennessee, Texas, Utah, Vermont, West 
Virginia, Wisconsin (replacing the model 
act), Wyoming. Also Hawaii. Georgia has 
amended its modelact tocover giftsofmoney. 
3 Rev. Ruling 56-86, C. B. 1956-1, 449. 
4 Rev. Ruling 56-484, C. B. 1956-2, 23. 
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regardless of the relationship of the 
donor or custodian to the minor. 
Thus, if a grandparent makes a gift 
of securities to his grandchild, nam- 
ing the child’s mother as custodian, 
and some of the income is expended 
for the child’s support, the child’s 
father would normally be taxable 
on the income so expended. This 
rule is essentially the same as that 
promulgated by the Treasury in the 
case of distributions of trust income. 
Under Section 1.662(a)-4 of the reg- 
ulations “‘Any amount which, pur- 
suant to the terms of a will or trust 
instrument, is used in full or partial 
discharge or satisfaction of a legal 
obligation of any person is included 
in the gross income of such person 
...as though directly distributed 
to him as a beneficiary ...” 

The Treasury has also ruled, 
where the donor is himself custodian 
of the property for a minor, that 
the value of such property is in- 
cludible in the donor’s gross estate 
for federal estate tax purposes under 
Code section 2038 if the donor dies 
during the custodial period.’ Sec- 
tion 2038 relates to lifetime trans- 
fers by decedents where there is a 
retained power to alter, amend, re- 
voke, or terminate. It is deemed 
to apply in this instance by virtue 
of the broad power retained by the 
donor-custodian to pay out or with- 
hold principal and income in his 
discretion.* If the minor should die 





5 Rev. Ruling 57-366, I. R. B. 1957-32, 20. 
‘It would likewise apply in the case of a 


prior to reaching age 21, the cus- 
todial property would be includible 
in the minor’s gross estate since it 
is required in the event of the mi- 
nor’s death that the property and 
accumulated income be paid over 
by the custodian to the minor’s 
estate. 

Some commentators have also 
raised the question whether, in the 
case where a person under legal ob- 
ligation to support a minor is named 
as custodian, the custodial property 
might not be includible in the cus- 
todian’s gross estate for federal 
estate tax purposes in the event of 
his death while acting in that ca- 
pacity, although the custodian was 
not the donor of the property. It 
is suggested that the custodian 
might be deemed to be the holder 
of a general power of appointment 
in this instance which would subject 
the property to inclusion in his gross 
estate under section 2041 of the 
Code. Since a general power of ap- 
pointment is defined under section 
2041(b) as including a power to ap- 
point the property in favor of the 
decedent or his creditors it is rea- 
soned that the authority granted 
the custodian to use the custodial 
property for support of the minor, 
thereby enabling him to discharge 
his own support obligation, consti- 
tutes such a power.’ 

It has also been suggested that 





trust where the donor as trustee retained 
such powers. 


7 See Proposed Reg. Sec. 20.2041-1(c) (1). 
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there may be gift tax consequences 
upon the termination of the custo- 
dianship at age 21 where the cus- 
todian is the person under legal ob- 
ligation to support the minor. Sec- 
tion 2514 of the Code provides that 
the exercise or release of a general 
power of appointment shail be treat- 
ed as a taxable gift. By virtue of 
the reasoning indicated above, the 
custodian might be considered the 
holder of a general power of ap- 
pointment which is exercised or 
released upon termination. 

The foregoing discussion leads to 
the conclusions that (1) someone 
other than the donor should be 
named custodian for the minor if the 
custodial property is to be excluded 
from the donor’s gross estate in the 
event of his death before the minor 
becomes 21 and (2) someone other 
than the minor’s father (who it is as- 
sumed has the sole obligation of 
support under state law) should be 
named as custodian by other donors 
if the risks involved in the possible 
application of the “power of ap- 
pointment”’ theory are to be avoid- 
ed. The first conclusion is based on 
Revenue Ruling 57-366 discussed 
above.® The second reflects the ex- 


8’ This conclusion would appear to be 
strengthened in a case where the minor’s 
father is the donor since, under Code sec- 
tion 2036, the custodial property would be 
includible in the transferor’s gross estate if 
he were deemed to have retained the “‘en- 
joyment of, or the right to the income from, 
the property ....’’ The father might be so 
deemed because of his authority as custo- 
dian to use the custodial funds in discharge 


ercise of caution in regard to a the- 
ory the application of which seems 
fairly remote but which appears 
nevertheless to have enough plausi- 
bility to warrant arranging gifts so 
as to avoid its possible effects. Ac- 
cordingly, in the common situations 
where securities gifts are made by 
the father or grandparent of the 
minor, it will often be advisable to 
designate the child’s mother as 
custodian. ? 

From the standpoint of minimiz- 
ing income taxes within the family 
group the custodianship arrange- 
ment should prove a useful device. 
With the exception of income used 
to support the minor, all of the cus- 
todial income should be taxable to 
the minor. Thus the minor’s per- 
sonal exemption of $600 plus the 
standard deduction and the $50 divi- 
dend exclusion can be availed of to 
offset the custodial income, with any 


of his own support obligation. See Townsend 
v. Thompson, D. C., E. D. Ark., July 24, 
1950; Proposed Reg. Sec. 20.2036—1(b) (2). 

® Conceivably, it could even prove ad- 
vantageous income-tax wise if this course 
is followed. While the Treasury has stated 
in Revenue Ruling 56-484 that income from 
the custodial property, to the extent not 
used to discharge the legal obligation to 
support the minor, will be taxed to the 
minor certain court decisions might be cited 
to support taxing all of the custodial income 
to the donor or custodian, particularly where 
a father-donor acts as custodian, or where 
the father is named custodian by another 
donor. See Helvering v. Clifford, 309 U.S. 
331; Helvering v. Stuart, 317 U.S. 154; Mal- 
linckrodt v. Com’r. 146 F.(2d)1, cert. den. 
324 U. S. 871. 
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excess of income taxable in the mi- 
nor’s low brackets. The low rate 
of taxation of the minor will usually 
be in sharp contrast to the tax 
which would be payable by a pros- 
perous parent or grandparent on the 
receipt of income of similar amount. 
No income tax return is required of 
the minor unless his gross income 
exceeds $600 a year. 

In addition, the minor’s parent 
will be entitled to a $600 depend- 
ency exemption for the child regard- 
less of the amount of the child’s 
income if the child is a student, or 
if he has not reached the age of 19 
at the end of the calendar year, and 
if the parent has provided more 
than half of the child’s support for 
the year.’° Income retained by the 
custodian would not be considered 
used for the child’s support. While 
the custodianship arrangement pro- 
vides great flexibility in using in- 
come or principal for the minor’s 
support should that be deemed nec- 
essary or desirable, it is probable 
that in many cases no such use of 
the custodial funds will ever be 
made. 

The possibility of utilizing a cus- 
todianship arrangement where a 
prospective donor holds appreciated 
securities which he wishes to sell 
should not be overlooked. Assume, 
for example, that a father in the 
50% bracket has held for more than 
six months securities which cost him 


10 Such exemption would be lost, however, 
if the child was married and filed a joint 
return with his spouse. 


$1,000 and are now worth $2,000. 
If he sells the securities he will have 
to pay a capital gains tax of $250. 
If he makes a custodial gift of the 
securities to his minor child, the 
custodian may then sell the securi- 
ties without the payment of a tax 
by anyone in the family, assuming 
the child has no significant other 
income. The custodian may then 
hold the proceeds in cash or reinvest 
them for the child’s benefit. In this 
example, the donor’s cost basis of 
$1,000 would carry over into the 
hands of the custodian. The gift 
of $2,000 would qualify for the gift 
tax annual exclusion. Only one-half 
of the gain ($500) would represent 
taxable income to the minor. Since 
this amount is less than the child’s 
$600 personal exemption, no income 
tax is payable on the gain. On the 
basis of the allowance of the stand- 
ard deduction and the personal ex- 
emption, up to $1,350 of long-term 
capital gain can be realized by a 
minor in a taxable year without pay- 
ment of income tax (assuming the 
minor has no other taxable income). 

The amount of capital gain realiz- 
able without tax can be doubled if 
the custodian sells the gift securities 
in different taxable years. If the 
gift is made in December, the cus- 
todian can sell half the securities 
in that month and half in the follow- 
ing January. The savings can be 
multiplied by the number of minors 
to whom custodial gifts are made. 

Even if some capital gains tax is 
payable by the minor the rate may 
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be considerably lower than would 
be payable by the donor. In the 
case of long-term capital gains, one- 
half of the gain would be taxable 
at rates starting at 20%, making 
an effective rate as low as 10%. 
The gift tax annual exclusion of 
$3,000 would apply separately in 
the case of each minor donee. In 
effect the exclusion can be increased 
to $6,000 in each case if the donor’s 
spouse consents to have all gifts 
treated as if made one-half by her. 
Probably the custodianship stat- 
utes will be utilized mainly for gifts 
which are relatively small in amount. 
In part this is because the statutes 
require that the entire custodial 
fund be paid over to the minor upon 
reaching age 21, an age many donors 
would consider too young for a per- 
son to come into full possession of 
large amounts of money or property. 
Also, because the custodianship 
statutes are new and their ramifica- 
tions have not been explored through 
litigation, large donors will probably 
continue to favor the well-settled 
trust form for gifts to minors. 
Problems as to the determination 
of which state law is applicable may 
arise where the donor, custodian 
and minor are not all residents of 
the same state. Also a custodian 
may not have as broad powers rela- 
tive to the investment of custodial 
funds as a trustee could be vested 
with. It may also be necessary to 
have successor custodians judicially 
appointed. Legal advice should be 
obtained as to these and other prob- 





lems in connection with the use of 
the custodianship statutes." 


Trusts for Minors.—Prior to the 
enactment of the 1954 Code serious 
problems existed with respect to the 
obtaining by donors of the annual 
exclusion in the case of gifts in trust 
for minors. One of the principal 
stumbling blocks in this area was 
the discretionary authority often 
vested by settlors in the trustee to 
pay over the trust income currently 
for the minor’s welfare or support, 
or to accumulate it for future dis- 
tribution to the beneficiary. This 
discretionary power was held by the 
courts to convert the income gift to 
the minor into a future interest in 
property, thus disqualifying the gift 
for the annual exclusion." In ad- 
dition, where the trustee had no 
discretion as to the income of a 
trust, which was required to be paid 
over currently for the minor’s bene- 
fit, but had discretionary authority 
to invade corpus for the minor or 
his benefit, no exclusion was allowed. 
Here the courts reasoned that al- 
though the minor had a present in- 
terest in the income of the trust the 
value of such interest could not be 
measured because of the possibility 
that corpus might be distributed." 


11 There are certain variations from the 
model acts in some of the states which have 
not been mentioned here. These differences 
do not generally affect the principles dis- 
cussed. 

12 Fondren v. Com’r., 324 U. S. 18; Com’r. 
v. Disston, 325 U.S. 442. 

18 Evans v. Com’r., 198 F.(2d) 435. 
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Since the donor could not prove the 
value of the income interest in such 
a case the exclusion was disallowed 
even though the effect of a distri- 
bution of corpus would have been 
toenlarge the minor’s interest rather 
than diminish it. 

It should be kept in mind that 
the problem of the annual exclusion 
may involve considerably more than 
a $3,000 reduction in the amount of 
adonor’s taxable gifts. First, if the 
gift-splitting provisions are availed 
of, a husband and wife may in 
effect obtain an annual exclusion of 
$6,000 in the case of each donee. 
Further, not only the original gift 
is involved but all additional gifts 
to the trust for the minor. Since 
many donors follow the practice of 
making annual gifts the aggregate 
of exclusions in such cases might 
be considerable. Moreover, the 
amount at stake is multiplied by 
the number of individual trust bene- 
ficiaries involved. 

Section 2503(c) of the Code now 
deals with the first problem men- 
tioned above. Under this provision 
gifts in trust for minors, the income 
of which is distributable in the dis- 
cretion of the trustee, are not treated 
as gifts of future interests if certain 
specific requirements are met. These 
are that the gift property and the 
income therefrom (1) may be ex- 
pended by, or for the benefit of, 
the donee before his reaching the 
age of 21, and (2) to the extent not 
so expended, will pass to the donee 
upon his attaining the age of 21 





and, in the event of prior death, 
are payable to his estate or as the 
donee may appoint under a general 
power of appointment. 

Section 2503(c) imposes the re- 
quirement that the trust income and 
corpus ‘‘may be expended’”’ for the 
benefit of the donee during minor- 
ity. It does not require that income 
or principal be so expended. Ac- 
cordingly, the trustee may be vested 
with discretion as to the distribu- 
tion of both income and principal 
to the beneficiary during minority. 
The proposed regulations" indicate, 
however, that such discretionary 
authority may not be exercisable 
in such a manner as to deny the 
donee the right to the income or 
principal in case of need, although 
the amount which may be expended 
for the donee during minority may 
be limited to amounts necessary for 
his support, health and education. 

The statute provides that, in the 
event of the death of the donee be- 
fore reaching age 21, the amount 
in trust must be payable to the 
donee’s estate or as the donee may 
appoint under a general power of 
appointment. A general power ex- 
ercisable by the donee either by will 
or during his lifetime will satisfy 
the requirement. If under govern- 
ing local law, however, a minor can- 
not effectively exercise a general 
power of appointment, the proposed 
regulations state that the statute 
cannot be satisfied by giving the 


14 Published in the Federal Register, Janu- 
ary 3, 1957. 
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minor such a power. In such a case 
it would apparently be necessary to 
provide that the trust property 
would be paid to the donee’s estate 
in the event of death before age 21. 

The gift will not be disqualified 
under the proposed regulations if 
provision is made in the governing 
instrument for the disposition of the 
trust property to persons other than 
the donee’s estate in the event of 
the default of appointment by the 
donee, assuming that under local 
law the minor could effectively ex- 
ercise a general power. Also, the 
proposed regulations state that the 
gift will not fail to qualify under 
section 2503 (c) merely because the 
donee, upon reaching age 21, is 
given the right to extend the term 
of the trust. 

The rule of the cases that the an- 
nual exclusion is lost where, in the 
trustee’s discretion, the principal 
may be invaded for the income ben- 
eficiary has also been overridden by 
an amendment to section 2503 (b) 
of the Code. Under this provision 
where there has been a transfer of 
a present interest in property (e.g., 
the right to receive income) “the 
possibility that such interest may 
be diminished by the exercise of a 
power shall be disregarded . . . if no 
part of such interest will at any 
time pass to any other person.” The 
proposed regulations contain the 
following example of the application 
of this provision: 

Under the terms of a trust the net income 
is to be paid to F for life, with the remainder 


payable to G on F’s death. The trustee has 
the uncontrolled power to pay over the 
corpus to F at any time. Although F’s 
present right to receive the income may be 
terminated, no other person has the right 
to such income interest. Accordingly, the 
power in the trustee is disregarded in deter- 
mining the value of F’s present interest. 
The power is not disregarded to the extent 
that the trustee during F’s life can distribute 
corpus to persons other than F. 


Accordingly, a donor in trust may 
provide that the trust corpus may 
be used for a minor’s benefit in the 
discretion of the trustee without 
fear of losing the exclusion on the 
ground that the minor’s present in- 
terest in the trust is incapable of 
valuation. 

The fact that under the section 
2503 (c) proposed regulations the 
trust instrument can permit a bene- 
ficiary to extend the term of the 
trust offers some advantage for a 
trust as compared to a custodian- 
ship arrangement under which the 
custodian is required to turn over 
the entire fund to the beneficiary 
at age 21. In the latter case, how- 
ever, benefits of continued super- 
vision of the fund will in many cases 
be obtainable informally within the 
family group. It seems probable, 
however, that like the custodian- 
ship, the new provision will find lit- 
tle favor with many prospective 
donors of large amounts because no 
effective control of the trust prop- 
erty can be assured beyond age 21. 

Other advantages of a trust over 
a custodianship are that property 
other than cash or securities can be 
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made the subject of a gift in trust 
(e.g., real estate) and that a trust 
provides the opportunity for split- 
ting income between the minor and 
the trust entity..5 Trust income 
that is accumulated will be taxed 
to the trust and not to the minor. 
Moreover, trust income accumu- 
lated for the minor prior to his 
reaching age 21 is exempt from the 
application of the “throwback” rule 
when such amounts are distributed 
to him.!® Trust income distributed 
to a minor should not be taxable to 
anyone other than the minor unless 
such amounts are used to discharge 
the legal obligation to support the 
minor.!? 

Trusts are taxable on income at 
the same rates as individuals. A 
deduction of $100 is allowed in lieu 
of the deduction for personal exemp- 


16 A number of separate trusts may also 
be used for this purpose, permitting the tax- 
ation of the income of each trust in the low- 
est brackets. However, legislative action to 
prevent the use of the multiple trust device 
has been recommended. See Revised First 
Report on Estates, Trusts, Beneficiaries and 
Decedents by the Advisory Group on Sub- 
chapter J to the Mills Subcommittee on 
Internal Revenue Taxation, dated Novem- 
ber 22, 1957, pp. 1-9. 


16 Code section 665 (b) (1). The throw- 
back rule taxes trust distributions in excess 
of the trust’s distributable net income of 
the year of distribution where there has 
been an accumulation of income in the five 
prior years which, if distributed in those 
years, would have been taxable to the bene- 
ficiary then. 


7 Code sections 677 (b), 678 (c); Reg. 
1.662 (a)-4. 


tion where the trust is not required 
to distribute all of its income cur- 
rently. No standard deduction is 
allowed. A fiduciary return is re- 
quired if the trust has any taxable 
income or gross income of $600 or 
more. 


Trusts Beyond Age 21.—Where a 
donor wishes to establish a trust 
for a minor lasting beyond the bene- 
ficiary’s twenty-first birthday, the 
entire fair market value of the prop- 
erty transferred to the trust will 
not qualify for the annual exclusion 
under section 2503 (c). In this case, 
the beneficiary’s interest in the cor- 
pus to be distributed to him some- 
time after he reaches 21 is a future 
interest. However, the donor will 
be entitled to the annual exclusion 
with respect to the present value of 
the income interest given the bene- 
ficiary provided that the trustee is 
required to distribute the income 
currently to the beneficiary. If the 
trustee is authorized to accumulate 
income in his discretion, no exclu- 
sion will be allowed even for the 
income interest. However, the ex- 
clusion with respect to the income 
interest would not be denied or af- 
fected because the trustee is em- 
powered to invade principal for the 
benefit of the income beneficiary 
provided the beneficiary has the 
right to receive the income. (Sec- 
tion 2503 (b).) 

One approach to the problem of 
obtaining the annual exclusion in 
cases where the trustee has discre- 
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tionary authority to distribute or 
accumulate income has achieved a 
measure of success in the courts and 
bears watching as a guide to plan- 
ning in this area. In a case where 
the minor beneficiary or his legally 
appointed guardian was given the 
right to terminate a discretionary 
trust and take over the trust prop- 
erty at any time, it was held by the 
Court of Appeals for the Seventh 
Circuit that a gift of a present in- 
terest in the trust property was 
made.'® However, this decision was 
not followed by the Court of Ap- 
peals for the Second Circuit in a 
similar case where the court took 
the position that since the minor 
children could exercise the power to 
terminate only through a guardian, 
and no guardian had been appointed, 
the power could not have been im- 
mediately exercised, so that a gift 
of a future interest was made.'® In 
a recent case where adult parents 
of the minor beneficiaries were given 


18 Kieckhefer v. Com’r., 189 F. (2d) 46. 


19 Stifel v. Com’r., 197 F. (2d) 107. The 
Sixth Circuit, however, has followed the 
Kieckhefer case. Gilmore v. Com’r., 213 F. 
(2d) 520. 


the right to demand the trust fund 
at any time on behalf of the chil- 
dren, the Tax Court held that a 
present interest in property was 
transferred.2° Clarification of the 
effectiveness of such arrangements 
in obtaining the annual exclusion 
must apparently await further liti- 
gation. 

Since the current distribution of 
income is presently required by the 
Treasury in order to obtain any 
benefit from the annual exclusion 
in the case of a trust lasting beyond 
age 21, the possibility of accumu- 
lating income outside the trust rath- 
er than in it should not be over- 
looked. For example, income can 
be paid over to a child’s parent or 
guardian on the child’s behalf who 
may deposit the funds in a savings 
account for the child or buy U.S. 
Savings Bonds in the child’s name. 
This procedure might be satisfac- 
tory in many cases during the child- 
hood of the beneficiary and even 
later where informal family influ- 
ences can be brought to bear to 
keep the beneficiary from making 
unintended use of the funds. 


20 Perkins, 27 T. C. No. 39. 
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Gross Estate—Its Valuation 


By BILL GOODNER 
(Birmingham Office) 


INTRODUCTION 


The subject of valuation some- 
times involves the interpretation of 
fine points of law, but more often 
it presents some of the most perplex- 
ing factual problems encountered 
in any tax practice. The problems 
arise under the income tax acts, the 
estate and gift tax acts, and toa 
lesser degree, in a variety of other 
taxes, both federal and state. Much 
has been written on the subject and 
disputes regarding valuation have 
caused much litigation. 

The estate tax act uses the term 
“value,” but by Treasury Regula- 
tions and court decisions the term 
“value” has been held to mean “‘fair 
market value.” The estate tax regu- 
lations define fair market value as 
the “‘price at which the property 
would change hands between a will- 
ing buyer and a willing seller, neither 
being under any compulsion to buy 
or to sell and both having reason- 
able knowledge of relevant facts.” 
In some income tax cases the courts 
have held that certain property had 
no ascertainable market value and 
therefore no income was realized 
upon the receipt of such property. 
However, for estate and gift tax 
purposes all property is deemed to 
have value and some value must 
therefore be assigned. 


DATE OF VALUATION 


In all estate tax cases the date of 
valuation must be considered. The 
gross estate is valued at the time 
of death unless the alternate valu- 
ation date is elected. If the alter- 
nate valuation date is elected, prop- 
erty in the estate is valued as of 
the date one year after the dece- 
dent’s death with two exceptions. 
These exceptions are (1) any prop- 
erty in the estate at the time of 
death and distributed, sold, ex- 
changed, or otherwise disposed of 
within one year after death will be 
valued as of the date disposed of, 
and (2) the value of any asset which 
is affected by mere lapse of time 
must not reflect that part of the 
change occurring after death due 
solely to the passage of time. Ex- 
amples of this type of assets are 
annuities, life estates and patents. 

Election to use the alternate valu- 
ation date must be made in a timely 
filed return, either within fifteen 
months after the decedent’s death 
or within any extended period of 
time for filing the return granted by 
the Commissioner. After the due 
date of the return, if not previously 
elected, the alternate valuation date 
may not be elected. In this connec- 
tion, it should be borne in mind that 
mailing does not constitute filing 
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If the return is mailed it must be 
placed in the mail in sufficient time 
to permit delivery to the District 
Director’s office not later than the 
last day permitted for filing. The 
return should be filed in the district 
in which the decedent was domiciled 
at the time of his death. 

The executor sometimes has a dif- 
ficult time in deciding whether to 
choose the alternate valuation date. 
The general purpose of the alter- 
nate valuation provision is to afford 
relief where there has been a shrink- 
age in value in the gross estate im- 
mediately after the decedent’s 
death. However, there does not 
have to be a shrinkage in value for 
the alternate date to be elected and 
used beneficially. If there has been 
an increase in value and some or all 
of the assets are sold or are to be 
sold soon after death, a comparison 
of the income tax rates with estate 
tax rates might indicate an advan- 
tage in electing the alternate date. 
This is, of course, due to the fact 
that the basis for determining gain 
or loss on sale of inherited property 
is the fair market value of the prop- 
erty, either at the time of the dece- 
dent’s death or at the alternate 
valuation date, depending upon the 
election made for estate tax 
purposes. 

The Treasury has held in Rev. 
Rul. 56-60, 1956-1 C. B. 443, that 
the alternate valuation date may 
not be used to fix the income tax 
basis of property in estates having a 
gross valuation less than $60,000. 


This ruling is predicated on the 
theory that the alternate valuation 
date may be elected only in a timely 
filed return and that, inasmuch as 
no return is due for estates of less 
than $60,000, a return filed solely 
for the purpose of electing the alter- 
nate valuation date is of no effect. 

If the alternate valuation date is 
elected, every item of property in 
the estate must be valued as of the 
alternate valuation date with the 
two exceptions discussed earlier. 
Also, the value of each item of prop- 
erty at the date of death, as well as 
the date of alternate valuation, 
must ‘be shown on the estate tax 
return, Form 706. 


METHODS OF VALUATION 


Turning now to the problem of 
valuation itself, there are many 
factors taken into account in deter- 
mining fair market value, the use- 
fulness of each depending upon the 
facts in each individual case and the 
type of property to be valued. 
Factors often used are: 

1. Cost of property or sales price if bought 


or sold shortly before or after the valu- 
ation date. 


. The price at which similar property 
changed hands near the valuation date. 

3. Bona fide bids for the property or similar 
property. 

. Appraisals. 

. Expert opinion. 

. Income yield of the property. 

. Economic conditions of the times. 


oa > i) 
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Listed Securities—In determining 
the fair market value of listed or 
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actively traded securities, the value 
is usually established as the mean 
between the highest and lowest sell- 
ing price per share, or bond, on the 
valuation date. If there were no 
sales on the valuation date, the 
value is determined by computing 
the means between the high and low 
sales on the nearest dates before 
and after the valuation date (if 
both dates are within a reasonable 
period) and by then prorating the 
difference between the two means 
according to the distance of the 
respective dates from the valuation 
date. Some courts have rejected 
sales and bid and asked prices where 
it was found that sales were sporadic 
and prices fluctuated widely or 
where collusion, concealment, or 
misinterpretation prevented a free 
and open market. 

Where large blocks of securities 
are involved, it might be impossible 
to market the entire holdings in a 
reasonable time without depressing 
the market. If this be the case, 
market quotations may not reflect 
the true value of the block. Under 
such circumstances, a discount from 
market quotations, usually called 
“blockage” has been allowed. Per- 
haps the most important factor in 
blockage cases is a comparison of 
the size of the holdings with the 
number of shares handled in the 
market over a reasonable period of 
time. The condition of the market 
is also important, blockage being 
more apt to be allowed where the 
price of the particular security or 


the market as a whole is unstable 
or falling. 


Closely-Held Siock—One of the 
most difficult tasks in the valuation 
of an estate arises in connection 
with the stock of a closely-held com- 
pany. While a certain factor may, 
upon a court’s or arbitrator’s deter- 
mination, prove to be so dominant 
as to virtually alone provide the 
basis for the valuation of such stock, 
no court or arbitrator can accept 
such basis without having first ex- 
amined all other relevant factors or 
techniques normally used in arriv- 
ing at a fair determination. 

The evidence as to fair market 
value should consist of all data 
which a prospective purchaser or 
seller of stock would consider before 
agreeing upon a valuation. Such 
information should include data re- 
lating to the organization of the cor- 
poration, capitalization, number of 
stockholders, kind of business and 
manner of conducting it, condition 
of the plant, prospects for the future, 
sales, income statements, balance 
sheets, inventories, investments, div- 
idend records, sales of stock, bid 
and asked quotations (if any) and 
values of stock of comparable com- 
panies; also, whether the shares in- 
volved carry with them control of 
the corporation. All these factors 
must be considered in arriving at a 
proper determination of a fair mar- 
ket value. (See Revenue Ruling 
54-77, C. B. 1954-1, 187.) 

Internal Revenue Code section 
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2031 (b) provides that where a cor- 
poration’s securities are not listed, 
and there have been no sales or bid 
and asked quotations, the value of 
such securities shall be determined 
by considering, in addition to all 
other relevant factors, the value as of 
the applicable valuation date of 
securities of corporations engaged in 
the same or a similar line of business 
which are listed on an exchange. 
Also, see Regulations 105, Sec. 81.10 
(c) below: 


...If actual sales or bona fide bid and 
asked prices are not available, then... the 
value is to be arrived at ...in the case of 
shares of stock, upon the basis of the com- 
pany’s net worth, earning power, dividend 
paying capacity, and all other relevant fac- 
tors having a bearing upon the value of 
the stock. Among such other relevant fac- 
tors to be considered are the values of se- 
curities of corporations engaged in the same 
or a similar line of business which are listed 
on an exchange. However, the weight to 
be accorded such comparisons or any other 
evidentiary factors considered in the deter- 
mination of a value depends upon the fac- 
tors of each case. Complete financial and 
other data upon which the valuation is 
based should be submitted with the return. 


The mere fact that closely-held 
stock was never traded in does not 
in any way establish the non- 
marketability of such stock, nor 
will intra-family transactions be 
given much weight in establishing 
a fair value. It would appear froma 
review of court decisions that con- 
siderable emphasis has been put on 
the earnings and dividends record 
of the company. This, and other 


factors, will be discussed briefly in 
the following sections. 


1. Earnings and Dividends—It is 
customary to prepare and present a 
summary of the earnings and divi- 
dends record for a period of at least 
five (5) years preceding the valua- 
tion date, provided such period is 
considered to be normal; otherwise, 
a longer period may be used. The 
earnings of each of the years should 
in turn be examined for the exist- 
ence of abnormal economic condi- 
tions, and events of a nonrecurring 
nature, whereby the earnings of a 
particular year may be adjusted or 
the entire year eliminated from con- 
sideration. Also a distinction should 
be made between income from oper- 
ations and nonoperating income. 

It should be noted, however, that 
past earnings records, when aver- 
aged, do not ordinarily reflect the 
prospective earnings of a rapidly 
growing corporation. If the earn- 
ings history is one of steady increase 
and future prospects indicate a con- 
tinuation upward, such trend is a 
relevant factor which must be 
considered. 

In determining net income of 
prior years, corporate income tax 
should be deducted the same as 
other expenses (A. R. R. 2954; C. B. 
II-2,202.); some adjustment may 
be needed, however, in respect of 
war-time excess profits taxes. 

A. R. M. 34 (C. B. 2, 31) sets forth 
the generally recognized method of 
valuing intangible assets where their 
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existence is evidenced by a high 
level of earnings. Although the for- 
mula set forth in A. R. M. 34 has 
been approved by the courts and is 
often applied, it is not conclusive as 
to value and must be considered 
along with the other relevant factors. 


A.R.M. 34... The...method...is to 
allow out of average earnings over a period 
of years... preferably not less than five 
years, a return of 10 per cent upon the aver- 
age tangible assets for the period. The sur- 
plus earnings will then be the average 
amount available for return upon the value 
of the intangible assets, and it is the opinion 
of the committee that this return should be 
capitalized upon the basis of not more than 
five years’ purchase—that is to ‘say, five 
times the amount available as return from 
intangibles should be the value of the in- 
tangibles... 

...In the case, however, of valuation of 
goodwill of a business... where the hazard 
is not so great . . . the figure for determi- 
nation of the return on tangible assets might 
be reduced from 10 to 8 or 9 per cent, and 
that the percentage for capitalization of the 
return upon the intangibles might be re- 
duced from 20 to 15 per cent. 

In...all...cases the effort should be to 
determine what net earnings a purchaser of 
a business... might reasonably have ex- 
pected to receive from it, and therefore a 
representative period should be used for 
averaging actual earnings, eliminating any 
year in which there were extraordinary 
factors affecting earnings either way . . 


The court points out in Bluestein 
(15 T. C. 770) the importance of 
determining whether, in valuing the 
intangibles, such value would sur- 
vive the change in management. 
This could be a significant factor 
where the holder by his personal 
efforts and contacts was able to 


effectuate contracts, etc., which con- 
tributed in large measure to the 
success of the enterprise. 

Capitalization of dividends is an- 
other method used to arrive at the 
fair market value of stock. This 
method is acceptable and may be 
used in conjunction with the capital- 
ization of earnings or, in certain 
cases as a substitute therefor. In 
closely-held corporations dividends 
may be erratic and bear little or no 
relation to the earning power of the 
company, particularly where a large 
portion of the earnings are retained 
for additional capital investment in 
plant and property. 

Where a portion of the income is 
of a nonoperating nature the courts 
may accord special treatment to 
such income. For example, in 
Hamilton v. Smith (27 A. F. T. R. 
1156) the court capitalized the earn- 
ings of the coal business and added 
to such value the market value of 
the securities held for investment. 


2. Fair Market Value of Underly- 
ing Assets, Including Good Will—In 
cases where A. R. M. 34, even with 
modification, cannot be applied, the 
courts may turn to a consideration 
of the actual fair market value of 
the underlying assets. 

An analysis of the balance sheets 
should be made setting forth “book 
values” and “fair market values.” 
Particular attention should be paid 
to real estate, inventories (especially 
where the LIFO method of inven- 
tory valuation is used), securities 
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and all available evidence of the 
value of good will. Other intangible 
assets such as leases, contracts, fran- 
chises, etc., should also be valued. 

The book value of listed stocks of 
similar corporations, together with 
their market value, should be listed 
and the relative percentage deter- 
mined. This percentage might then 
be applied to the book value of the 
assets under consideration and the 
resultant value compared with the 
fair value per the itemized balance 
sheet. 


3. Comparison with Market Quo- 
lations for Stocks of Corporations in 
Similar or Related Fields—As pro- 
vided in Code section 2031 (b) and 
in Regulations 105, one of the most 
important factors in arriving at a 
valuation is a comparison of the 
operations of the company in ques- 
tion with those of similar corpora- 
tions for which stock price quota- 
tions are available. 

In making such a comparison it is 
important that the operations of the 
companies to be compared be re- 
viewed carefully to eliminate there- 
from abnormal occurrences, etc., 
which would tend to distort the 
result; also nonoperating income 
should be considered and possible 
adjustment made. 

The extent to which comparisons 
can be made is almost unlimited. 
Comparisons indicating greater effi- 
ciency on the part of the company 
under consideration, such as certain 
costs as a percentage of sales, may 


be evidence in support of better 
management, better geographical 
location, or some other intangible 
value. The usual ratio comparisons 
should all be made, such as working 
capital ratio, ratio of net worth to 
fixed assets, ratio of net profit to net 
worth, ratio of sales to total assets, 
ratio of sales to net worth plus cer- 
tain income statement ratios, such 
as cost of goods sold as a percentage 
of sales, etc. 

Without a complete comparative 
analysis, any attempt to use the 
market values of companies in a 
similar field would be meaningless 
and without support. 

In addition to the factors dis- 
cussed in the previous sections, the 
review of the corporation’s history, 
its management, technological prog- 
ress, its officers and the services they 
contribute, etc., are all factors which 
when studied might bring forth cer- 
tain points affecting the, stock’s 
valuation. Current economic con- 
ditions, tariff restrictions, tax rates, 
prospects for peace or war, and other 
such general factors all may possibly 
be relevant in determining the value 
of a company’s stock, some being 
perhaps more important than oth- 
ers. All must be considered. 


4. Effect of Restrictive Agreements 
—Valid and enforceable restrictions 
affecting the transfer of stock do not 
necessarily control value for Federal 
estate tax purposes. Where shares 


were obtained by original subscrip- 
tion subject to an option reserved 
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by the issuing corporation in the 
articles of incorporation to repur- 
chase at a certain price, the option 
price is usually accepted as the fair 
market value for estate tax pur- 
poses, especially where the option is 
actually exercised by the corpora- 
tion. (Rev. Rul. 54-76, C. B. 
1954-1, 194.) However, Revenue 
Ruling 54-77 (C. B. 1954-1, 187) 
states that where the option or buy- 
and-sell agreement is the result of 
voluntary action by the stockhold- 
ers subsequent to the original issue 
of the stock, such agreement is not 
controlling but is only one factor to 
be considered, along with other rele- 
vant factors, in determining fair 
market value. Court decisions indi- 
cate, however, that if the agree- 
ment satisfies all the following con- 
ditions, it will generally be effective 
in fixing the value: 


a. The agreement must prevent the stock- 
holder during his lifetime and his estate 
after his death from disposing of the 
stock unless it is first offered to the cor- 
poration or to other designated stock- 
holders at a fixed or determinable price. 


b. Upon the death of the stockholder, the 
agreement should bind the corporation 
to buy, and require the executor of the 
deceased stockholder’s estate to sell the 
stock under the terms of the agreement, 
and the deceased stockholder, in his will, 
should have instructed his executor 
accordingly. 


c. The agreement must represent a bona 
fide business arrangement to promote or 
effect legitimate objectives of the share- 
holders or the corporation. 


d. The stated price should be a fair value. 


Other Property—Unincorporated 
business interests may be valued in 
much the same manner as stock of a 
closely-held corporation. In cases 
involving proprietorship and part- 
nership business interests, as in the 
case of closely-held corporations, 
the death of the decedent might 
have a very important effect upon 
the value of the property. For in- 
stance, if the property consists of a 
“one-man business,” the assets 
would not normally have nearly the 
value after the death of the dece- 
dent as they had as part of a going 
concern. 

In valuing real estate, sales of 
similar property are often used. 
Bona fide offers to buy or sell are 
also frequently used. Here, again, 
the income yield is important. Ap- 
praisals are frequently used in cases 
involving real estate. 

Certain types of property present 
unique problems which can be trou- 
blesome. For example, patents, 
antiques, paintings and other works 
of art can be particularly trouble- 
some. Valuation problems in con- 
nection with this type of property 
are often settled administratively, 
but if the case is considered by a 
court, consideration should be given 
to securing expert appraisals. 


GENERAL OBSERVATIONS 


There is danger in determining 
valuations by some of the methods 
described and arbitrarily discount- 
ing those valuations by such things 
as selling expense, blockage, minor- 
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ity interests, etc. Treasury employ- 
ees will not generally recognize dis- 
counts as such. For instance, they 
will not permit a deduction for 
selling expense or brokerage. 
There are important things which 
may sometimes be done at the time 
of, or immediately subsequent to, 
death which might be helpful. Notes 
might be made of evidence of unusu- 
al economic conditions affecting 
decedent’s property at the time of 
death. For instance, news of im- 
pending competition or labor trou- 
ble might affect the value of a stock 
interest. A late season where farm 
lands or orchards are involved might 


be significant. Acute traffic and 
parking problems in downtown areas 
causing suburban shopping centers 
to build up will certainly affect the 
value of downtown property. 

If immediately subsequent to a 
decedent’s death, property in the 
estate is improved in any manner by 
repairs or additions, accurate rec- 
ords should be kept of these im- 
provements and pictures should be 
taken before and after the im- 
provements. 

In the final analysis the problem 
is to consider all the facts and find a 
value which will meet the test of 
sound logic. 
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Qualification of Trusteed Pension, 
Profit-Sharing and Stock Bonus Plans 


RAYMOND E. GRAICHEN, C.P.A. 
(Philadelphia Office) 


Qualified trusteed pension, profit- 
sharing and stock bonus plans per- 
mit an employer to deduct cur- 
rently, subject to certain limitations, 
the funding of benefits payable to 
employees at a future date and at 
the same time defer taxation of the 
benefits to the employees until such 
time as distribution is actually made 
to them. Thus, taxwise, advantages 
flow to employer and employee 
alike. However, the advantages are 
creatures of the statute and if they 
are to be obtained in the first in- 
stance and retained thereafter, it is 
necessary that all requirements of 
the statute be complied with. ~ 

This article summarizes the basic 
requirements for qualification and 
discusses some of the problems com- 
monly encountered in setting up a 
qualified plan; it does not cover all 
of the technical requirements im- 
posed by the law, regulations and 
Treasury rulings which might be 
applicable in a given situation. 

There are three basic require- 
ments for qualification which must 
be satisfied, namely (1) there must 
be a plan, (2) the plan must be for 
the exclusive benefit of employees, and 
(3) the plan must be permanent and 
continuing. 


A PLAN 

In order for a plan to qualify it 
must be in writing setting. forth a 
definite program, and if trusteed 
must include a written trust instru- 
ment clearly describing the terms of 
the trust (Reg. 1.401-1 (a)). The 
trust must be valid and in existence 
under local law as of the close of the 
taxable year in which the plan goes 
into effect, except that it is not nec- 
essary for any property to be paid 
into the trust by that time. (Rev. 
Rul. 57-419, I. R. B. 1957-38, 11.) 
The establishment of the plan must 
be communicated to employees to- 
gether with its essential provisions 
relating to eligibility requirements, 
benefits, vesting of rights, etc. Com- 
munication of the plan may be ac- 
complished by the employer fur- 
nishing each employee with a copy 
of the complete plan, by way of a 
booklet summarizing the essential 
features, or by the posting of a 
notice on the employer’s bulletin 
board disclosing establishment of 
the plan and its essential provisions. 
If a bulletin board notice is used, 
the notice should indicate that a 
copy of the complete plan may be 
inspected at a designated place on 
the employer’s premises during spec- 

















20 





L. R. B. & M. Journal 





ified times (Rev. Rul. 
I. R. B. 1957-16, 10.). 
Because of differing limitations 
and requirements the plan should 
clearly disclose whether it is a pen- 
sion plan, a profit-sharing plan, or 
stock bonus plan. Such plans may 
be distinguished generally as follows: 


57-163, 


Pension Plan: A pension plan is 
a plan which provides for the sys- 
tematic payment of “definitely de- 
terminable benefits’? to employees 
following their retirement. Such 
benefits may be payable for a lim- 
ited period of years but are custom- 
arily payable for the remainder of 
the retired employee’s life. The 
amount of the retirement benefits 
is usually based on the factors of 
years of service and rate of compen- 
sation. A pension plan may provide 
for the payment of a pension follow- 
ing disability and it may also pro- 
vide for incidental death benefits 
(Rev. Rul. 56-693, I. R. B. 1956-52, 
12; Rev. Rul. 57-163, I. R. B. 
1957-16, 10). It may be con- 
tributory on the part of the em- 
ployee as well as the employer. 

However, a plan will not qualify 
as a pension plan if: 


1. Funds forfeited by participating em- 
ployees because of termination of em- 
ployment, etc., may be used to provide 
increased benefits for remaining partici- 
pants instead of being used to reduce the 
employer’s contributions (Rev. Rul. 
57-163, I. R. B. 1957-16, 10.), 

2. Either the benefits or the employer’s 

contribution cannot be determined actu- 

arially (Reg. 1.401-1 (b) (1) (i)), 


3. Participants prior to severance of em- 
ployment or termination of the plan may 
withdraw their share of funds attribut- 
able to the employer’s contributions 
(Rev. Rul. 56-693, I. R. B. 1956-52, 12; 
Rev. Rul. 57-163, I. R. B. 1957-16, 10) 
and, 


4. The plan provides for layoff, sickness, 
hospitalization, medical or other benefits 
not customarily included in a pension 
plan (Reg. 1.401-1 (b) (1) (i)). 


Profit-Sharing Plan: A profit- 
sharing plan must be essentially a 
plan of deferred compensation under 
which employees and their benefi- 
ciaries share in the employer’s prof- 
its. It must contain a definite pre- 
determined formula for the alloca- 
tion of contributions by the em- 
ployer among participants; and for 
distribution of the funds after a 
stated period of time, or upon at- 
tainment by the employee of a 
certain age, termination of employ- 
ment, retirement, death, or upon 
some other specified occurrence 
(Reg. 1.401-1 (b) (1) (ii)). 

Although it is not vital, it is usu- 
ally desirable to have a definite pre- 
determined formula for determina- 
tion of the share of profits to be con- 
tributed to the trust set up under 
the plan (Rev. Rul. 57-163, I. R. B. 
1957-16, 10). Profit-sharing plans 
may or may not be contributory on 
the part of the employee. 

Profit-sharing plans may include 
provisions for: 


1. Incidental life, accident or health insur- 

ance benefits (Reg. 1.401-1 (b) (1) (ii) ), 
2. Supplementary unemployment benefits 
(Special ruling, December 29, 1955), 
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3. Distribution of employer contributions 
to employees in less than two years for 
reasons specified in the plan such as dis- 
ability (Rev. Rul. 54-231, C. B. 1954-1, 
150; Rev. Rul. 57-163, I. R. B. 1957-16, 
10), 

4. Withdrawal by the employee in time of 
financial need of funds accumulated to 
his credit (Rev. Rul. 56-693, I. R. B. 
1956-52, 13) and, 

. An annual election by the employee to 
participate in the trust or to accept his 
share of the employer’s contribution in 
cash (Rev. Rul. 57-163, I. R. B. 1957-16, 
10). 


ol 


Stock Bonus Plan: A stock bonus 
plan ordinarily differs from a profit- 
sharing plan only in two aspects: 


1. The employer’s contributions need not 
be geared to or be dependent upon profits 
and, 

. The benefits are distributable in stock 
of the employer corporation. 


bo 


Otherwise, a stock bonus plan is 
subject to the same requirements 
that apply in the case of a profit- 
sharing plan (Reg. 1.401-1 (b) (1) 
(iii)). Frequently a stock bonus 
plan is contributory on the part of 
both employer and employee. 


EXCLUSIVE BENEFIT OF EMPLOYEES 


A pension, profit-sharing or stock 
bonus plan will not qualify unless it 
is for the “exclusive” benefit of em- 
ployees. This does not mean that 
the plan will be disqualified if the 
employer, as a result of the plan’s 
operation, experiences reduced 
waste, less labor turnover, improved 
efficiency, and similar benefits. How- 
ever, it does mean that: 


1. Bona fide employees only may partici- 
pate in the plan (Rev. Rul. 57-163, 
I. R. B. 1957-16, 10), 

. The plan must benefit employees in gen- 
eral, although it need not benefit all 
employees (Reg. 1.401-1 (b) (3)), 

3. The employee must have a voice in the 
designation of a beneficiary with respect 
to his nonforfeitable interest in trust 
funds (Rev. Rul. 54-398, 1954-2 C. B. 
239; Rev. Rul. 57-163, I. R. B. 1957-16, 
10.), and 

4, Reversion or diversion of ‘trust funds 
must be impossible under the plan (Code 
section 401 (a) (2)). 


Great emphasis is placed upon the 
requirement that a plan be for the 
“exclusive” benefit of employees 
and therefore careful attention 
should be given to pertinent terms. 


bo 


Employee: An individual who 
performs services subject to the will 
and control of an employer, both as 
to what shall be done and how it 
shall be done is an employee. It 
makes no difference if the employer 
permits the employee considerable 
discretion and freedom of activity, 
so long as the employer has the legal 
right to control both the method 
and the result of the services. Ordi- 
narily, regular and continuing serv- 
ice on the part of the individual is 
implied (See Circular E, Rev. Jan. 
1957). An officer of a corporation is 
an employee and the same is true of 
a stockholder where the employee- 
employer relationship is bona fide; 
but a corporate director not serving 
as an officer of the company is not 
an employee (Rev. Rul. 57-246, 
I. R. B. 1957-23, 15.). While a gen- 
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eral partner is not an employee of 
the partnership, a limited partner 
might be (I. T. 3350, 1940-1 C. B. 
64.). Attorneys, C. P. A.’s, and 
other professional individuals who 
derive their income from private 
practice are not employees of their 
clients (Rev. Rul. 57-163, I. R. B. 
1957-16, 10). 


Benefit of Employees in General: 
The rule is that a plan must benefit 
either (1) 70 per cent of all employ- 
ees or (2) 80 per cent of all eligible 
employees if 70 per cent of all em- 
ployees are eligible. For purposes of 
determining these percentage fac- 
tors, new, part-time and seasonal 
employees are excluded from the 
computation (Reg. 1.401-3). A sin- 
gle exception to the foregoing rule 
of coverage is available, which is 
that a plan limited to a certain class 
of employees will be acceptable if in 
the opinion of the Internal Revenue 
Service the classification does not 
discriminate in favor of employees 
who are supervisors, stockholders, 
or Officers or who are highly paid. 


Nondiscrimination: One of the 
prime concerns of the Internal Rev- 
enue Service in its rulings and regu- 
lations with respect topension, profit- 
sharing and stock bonus plans, 
is to prevent discrimination both as 
to coverage and benefits. This con- 
cern is directed to discrimination 
which may result from actual opera- 
tion of a plan as well as that which 
may appear on the face of the plan 


at the time of its formulation. Par- 
ticular attention is paid to employ- 
ees who are officers, stockholders or 
highly paid. Therefore, every rea- 
sonable precaution should be taken 
at the time of preparation of a plan 
to prevent prospective as well as im- 
mediate discrimination in favor of 
these employees. Otherwise the 
Service may attempt to disqualify 
the plan retroactively, and thereby 
disallow substantial deductions for 
contributions under the plan (Rev. 
Rul. 55-60, I. R. B. 1955-6, 9). 
The matter of discrimination is a 
question of fact in each particular 
case and therefore it is difficult to 
lay down specific rules. However, 
it seems clear that if variances occur 
under circumstances over which the 
employer has no control, the plan 
will not be disqualified. Thus, if due 
to forfeiture provisions which oper- 
ate upon an employee’s discharge, 
resignation, or other severance or 
termination, trust funds of a profit- 
sharing plan at termination stand to 
the credit predominantly of the 
management group instead of non- 
management employees as was Orig- 
inally true, discrimination will not 
exist if the circumstance was the 
result of adverse business conditions 
(Rev. Rul. 55-60, I. R. B. 1955-6, 
9). On the other hand, if the vari- 
ance occurs as a result of design by 
management or foreseeable circum- 
stances, discrimination probably 
will exist and the plan may be dis- 
qualified. Thus, where an employer 
has a high labor turnover rate, a 
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plan which covers all employees but 
limits the vesting of rights to those 
who have at least fifteen years serv- 
ice and stay until they are sixty-five, 
probably would be discriminatory 
and would fail to qualify. 

Certain types of discrimination 
are specifically permitted by law. A 
plan may be limited to salaried or 
clerical workers. Employees earn- 
ing less than $4,200 may be ex- 
cluded entirely, or contributions 
and benefits based on the first 
$4,200 of annual wages may be re- 
duced to take into account benefits 
under the Social Security Act. 


Designation of Beneficiary: Al- 
though an employee must have a 
voice in the designation of a bene- 
ficiary, this does not mean that the 
right must be entirely free of re- 
strictions imposed by employer un- 
der the plan. Therefore, a plan may 
restrict the naming of beneficiaries 
to persons who are the natural ob- 
ject of the employee’s bounty, his 
dependents, or his estate (Rev. Rul. 
1957-163, 1957-16, 10). The plan 
may provide that trust funds stand- 
ing to the credit of the employee at 
the time of his death shall be paid 
only to the employee’s estate. This 
provision is not disqualifying since 
the employee can name a benefi- 
ciary of such funds by will. How- 
ever, any provision which permits 
the empleyee to elect, prior to re- 
tirement, to have all or a part of his 
nonforfeitable interest in the plan, 
which would otherwise be payable 


to him during his lifetime, paid to 
a designated beneficiary after his 
death, will disqualify the plan (Rev. 
Rul. 56-656, I. R. B. 1956-51, 13). 
Likewise, a plan will be disqualified 
if it permits the employer to be in- 
cluded as a beneficiary since under 
that circumstance the plan would 
not operate to the exclusive benefit 
of the employee or his beneficiaries. 
(Bentley et al, 14 T. C. 228, off’d 
(CA-2), 184F2d668, Cert. Denied, 
340 U. S. 948; Estate of Alldis, 
46BTA 1171, aff'd (CA-6) 140F.- 
2d885.) 


Impossibility of Reversion or Di- 
version of Trust Funds: In order for 
a trust set up under a pension, 
profit-sharing or stock bonus plan 
to qualify as an exempt employees 
trust, the trust agreement must 
make it absolutely impossible for 
the reversion or diversion of trust 
funds to occur (Code section 401 (a) 
(2)). This should be accomplished 
by clear and specific terms in the 
trust agreement. Particular em- 
phasis is placed by the Code on the 
fact that benefits must not accrue 
to the employer through use of trust 
funds, to the extent that a trust will 
lose its exemption if it consum- 
mates any one of six specifically 
“prohibited transactions,” namely 
(Code section 503 (c)): 


1. Lending funds to the employer without 
adequate security and a reasonable rate 
of interest, 

2. Payment to the employer of compensa- 
tion in excess of reasonable allowance for 
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salaries or other personal services actu- 
ally rendered to it, 


3. Making all or a part of its services avail- 
able to the employer on a preferential 
basis, 

4, Purchase from the employer of securities 
or other property for more than an ade- 
quate consideration, 


5. Sale of securities or property to the 
employer for less than they are worth, 
and 


6. Any other transaction which results in a 
diversion or reversion of income or prin- 
cipal to the employer. 


All objects and aims of the trust 
must be designed solely for the 
proper satisfaction of all liabilities to 
employees or their beneficiaries. 
Any object or aim not so designed 
would constitute a purpose other 
than for the exclusive benefit of 
employees or their beneficiaries and 
the trust would fail to qualify 
(Reg. 1.401-2 (a)). 

Trustees are fiduciaries and in 
that capacity are required to make 
investments of trust funds solely in 
the best interest of the trust and as 
permitted by the terms of the trust 
agreement and local law. All safe- 
guards should be present which a 
prudent investor would expect. Suf- 
ficient liquidity of trust funds 
should be maintained so as to per- 
mit distributions according to the 
terms of the pension, profit-sharing 
or stock bonus plan involved. 

When stock or securities of the 
employer are purchased by the 
trust, full disclosure must be made 
to the Internal Revenue Service as 


to the reasons and the conditions 
under which the investments were 
made (Reg. 1.401-1 (b) (5); Rev. 
Rul. 57-163, I. R. B. 1957-16, 10). 
This disclosure is made in the 
annual information return filed by 
the trust (Form 990P). However, 
advance rulings may be obtained 
with respect to investments in the 
employer’s stock or securities. 
Prudent business policy makes it 
advisable to secure such rulings 
rather than risk disqualification of 
the trust if the investment is later 
found to be other than for the exclu- 
sive benefit of the employees. No 
investment in unsecured loans or 
debentures of the employer corpora- 
tion may be made, as it would con- 
stitute a “prohibited transaction,” 
resulting in loss of qualification. 
(Proposed Reg. Sec. 1.503 (c)—1 (b); 
T. I. R. 49, June 6, 1957.) With cer- 
tain limitation, the restriction in the 
proposed regulation would be ren- 
dered inapplicable to taxable years 
ending after March 15, 1956 if sec- 
tion 25 of the Technical Amend- 
ments Bill of 1958 (H. R. 8381) as 
passed by the House becomes law. 


PERMANENCE AND CONTINUITY 


Pension, profit-sharing and stock 
bonus plans must represent perma- 
nent and continuing programs if 
they are to qualify. Temporary 
plans are not permitted since ob- 
viously they might be used as tax 
avoidance schemes in high profit 
periods. However, this does not 
mean that plans will be disqualified 
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if they are curtailed or terminated 
within a few years of their establish- 
ment if there are legitimate business 
reasons for such curtailment or ter- 
mination. Notwithstanding, there 
must be an intended permanence at 
the time of inception of the plan and 
where plans are abandoned within a 
short period close scrutiny will be 
given by the Internal Revenue 
Service. Failure to provide good 
business reasons will be taken as 
evidence that the employer did not 
intend the plan from the time of its 
inception to be a permanent one 
(P. S. No. 52, 8/9/45; Rev. Rul. 
57-163, I. R. B. 1957-16, 10). 

The regulations state that “the 
permanency of the plan will be indi- 
cated by all the surrounding facts 
and circumstances, including the 
likelihood of the employer’s ability 
to continue contributions as pro- 
vided under the plan.” In the case 
of profit-sharing plans an employer 
need not contribute every year nor 
must the contribution be in the 
same amount or the same ratio 
every year. There must, however, 
be recurring and substantial con- 
tributions. A single or occasional 
contribution is not sufficient (Reg. 
1.401-1 (b) (2)). A plan estab- 
lished under a union-negotiated con- 
tract, which terminates after a 
stated period of time, is considered 
to be permanent and continuing in 


view of the prospect of renewal 
(P. S. No. 67, April 26, 1951). 

Where an employer curtails or 
abandons a plan he should notify 
the Internal Revenue Service and 
explain the reasons therefor. Rea- 
sons which have been accepted by 
the Service have been bankruptcy, 
insolvency, change of ownership, 
and change of management. But, 
whatever the reason, the matter 
should be cleared promptly with the 
Service in order that the employees 
as well as the employer may be fully 
protected. 

The soundest policy an employer 
may adopt with respect to a pen- 
sion, profit-sharing, and stock bonus 
plan is to clear all amendments to the 
plan regardless of whether they 
relate to curtailment, abandonment 
or other changes. 

In April, 1957, the Treasury re- 
leased Revenue Ruling 57-163, cited 
previously in this article. This rul- 
ing sets forth the guides applicable 
to qualification. It was anticipated 
that certain plans previously ap- 
proved, might not necessarily meet 
all the tests set forth in the ruling. 
Accordingly, employers are given 
until the end of the taxable year fol- 
lowing that in which the new rule is 
first announced to make such amend- 
ments as may be required to retain 
continued qualification (P. S. No.35 
Revised, November 16, 1944). 
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Importance of Treasury Rulings on Qualification 


of Pension and Profit-Sharing Plans 


By GEORGE KERN 
(Chicago Office) 


The advantages of a qualified 
pension or profit-sharing plan are 
such that most employers who de- 
cide to include such plans as part of 
their compensation program should 
be fully cognizant of the importance 
of taking all precaution necessary to 
assure continued qualification. The 
principal advantages which the em- 
ployer seeks to protect are: 

1. The employer may deduct currently, 
within certain limitations, the amount 
contributed to the plan, while the em- 
ployee is not taxed until a later date. 

2. If the plan includes a trust, the invest- 
ment income produced by the funds in 
the trust is not taxed. 

3. If an employee’s full share is paid within 
one year because of death or separation, 
it is taxed as a capital gain. 

4. There is no estate tax payable on pay- 
ments made to beneficiaries other than 
the deceased employee’s executor. This 
exclusion does not apply to amounts paid 
by reason of the employee’s payments 
into the plan. 

5. If the distribution to an employee in- 
cludes securities of the employer, the tax 
on unrealized appreciation is deferred 
until sale by the employee. 


Because the tax implications are 
so vital in setting up a pension or 
profit-sharing plan, the employer 
should obtain an advance ruling 
from the Internal Revenue Service. 
Such a ruling will grant reasonable 
assurance that the employer will be 





allowed a tax deduction for the 
amounts paid by him, that the trust, 
if any, will not be taxed on its in- 
vestment income, and that there 
will be no current tax to the em- 
ployees. Although in theory the 
Service is not bound by an advance 
ruling, in actual practice it would be 
most unusual for the Service to up- 
set such a ruling. Most offices of the 
Service refer requests for advance 
rulings to revenue agents who are 
specialists on pension and profit- 
sharing plans and who are assigned 
almost exclusively to those prob- 
lems. When tax returns which in- 
clude deductions for the employer’s 
payments are examined, the exam- 
ining agent refers the question of 
the pension or profit-sharing deduc- 
tions to the same specialists, so it is 
not likely that the plan will be re- 
questioned at that time. This is 
true, of course, only if the plan has 
been operated in accordance with 
the facts furnished the Service when 
the ruling was requested. 


Types of Rulings: There are two 
types of rulings. One, called a 
“‘determination letter,” is issued by 
the District Director and deals only 
with the question of qualification of 
the plan under Section 401 and the 
nontaxability under Section 501 of 
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a trust created as a part of the plan. 
All other rulings emanate from the 
office of the Assistant Commissioner, 
Technical, in Washington, D. C., 
which alone has the authority to 
rule on all other questions, such as 
the taxability of the beneficiaries 
under the plan. Neither office will 
rule on so-called fact questions, such 
as the market values of stocks in a 
fund or the adequacy of security 
pledged for loans made by pension 
or profit-sharing trusts. 


Where to File: Requests for rul- 
ings other than those directed to 
the Office of the Assistant Commis- 
sioner, Washington, D. C., should 
be filed with the District Director 
for the District in which the princi- 
pal office of the employer is located. 
If the plan covers a parent corpora- 
tion and its subsidiaries, the prin- 
cipal office of the parent is control- 
ling. Requests in the case’ of in- 
dustry-wide plans or multiple em- 
ployers are usually filed in the 
district in which the trustee’s office 
is located. 

It is possible to secure a National 
Office review of a District Director’s 
adverse decision. The employer 
must show, however, that the Dis- 
trict Director is acting contrary to 
law, regulation, published rulings, 
an acquiesced Tax Court decision or 
a determination in a similar case in 
another District. Review may also 
be granted if it is shown that new or 
novel facts are presented in the 
particular instance. 


Rulings on Amendments, etc.: Orig- 
inal Treasury approval of a plan 
does not answer permanently the 
question of qualification. In order 
to maintain the tax advantages al- 
lowed by the law, the requirements 
of Section 401 must continue to be 
met. Modifications and amend- 
ments are necessary, for example, 
when in actual operation the plan 
discriminates in favor of officers, 
stockholders or supervisory person- 
nel. This may happen in a period of 
labor turnover, where because of 
high terminations the benefits in a 
fund accrue to a relatively small 
group of remaining employees. 

Amendment may also be required 
because of new legislation or Reve- 
nue Service rulings. In the case of 
new legislation, the date for compli- 
ance will usually be specified. Re- 
quirements of new Revenue Rulings 
must be met by the end of the tax- 
able year following the taxable year 
in which the Ruling is issued, and 
any necessary amendments must be 
effective for the full taxable year in 
which they are made. (PS No. 35 
Revised, Nov. 16, 1944.) 

Probably the most common rea- 
son for changes in plans is the busi- 
ness needs of the employers them- 
selves. The employment market 
may require liberalization of plans 
in order to attract or hold desirable 
employees. Modifications or cur- 
tailments in plans may become nec- 
essary because of decreased profits 
or changes in corporate structures 
through mergers or consolidation. 
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If good faith is shown, a company 
may reduce benefits commensurate 
with reduced income. A merger of 
two companies, one with and one 
without a pension plan, may result 
in a need for approval of termina- 
tion of the plan in effect. 

Almost any pension or profit- 
sharing plan involves a tax deduc- 
tion which is material in amount to 


the particular employer concerned. 
Failure to qualify, resulting in loss 
of tax benefits, could be disastrous. 
Even though the Code does not re- 
quire it, an advance ruling should 
be requested at the inception or ter- 
mination of a plan or at the time of 
any amendment or change during 
its operation. 
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Profit-Sharing Arrangements— 


Current Distributions 


By EUGENE F. WARREN 
(Cincinnati Office) 


The profit-sharing movement is 
nearly as old as American capital- 
ism. The idea goes back at least to 
1794 when Albert Gallatin estab- 
lished a system of splitting the 
profits of his glass works with his 
employees. 

It has been only recently, how- 
ever, that a great surge in the adop- 
tion of profit-sharing plans has oc- 
curred. The Council of Profit Shar- 
ing Industries estimates that there 
are now approximately 25,000 profit- 
sharing plans in operation as com- 
pared with 15,000 in 1953 and 1,500 
in 1943. 

The enthusiasm for profit-sharing 
plans can be traced not only to the 
fostering of employee incentive but 
also to the actual savings effected 
through the reduction in material 
and labor costs. 

Of course, profit-sharing is no 
magic cure-all. It may create prob- 
lems in labor law, income tax and 
minimum wages and is certainly 
directly involved in union nego- 
tiations. 

The most common type of profit- 
sharing is the Christmas or year- 
end bonus usually based upon the 
employee’s earnings, especially in 
the case of executive personnel. 
Often the executive will join with 
other executives or employees in a 


group plan where the amount dis- 
tributed may be a regular percent- 
age of profits, allocated among the 
group on the basis of salary, length 
of service, etc. 

This annual bonus type of ar- 
rangement becomes a profit-sharing 
plan when the employer is commit- 
ted to its payment for a definite 
or indefinite period of time under 
an announced method of arriving 
at the amount of contributions and 
their allocation. Usually the award 
is cash, but may take the form of a 
stock bonus, an interest in an in- 
vestment fund, or any combination 
of these. 

A deferred payment bonus, or 
qualified profit-sharing plan usually 
has a longer range goal than the 
simple plan described above. In 
addition to providing income tax 
advantages to both the employer 
and employee it has the tendency to 
tie the employee to the company 
and thereby create a permanence in 
the relationship, with corresponding 
benefits to both. 

One disadvantage in a deferred 
plan is that the employee does not 
receive cash immediately. Younger 
male workers and most female work- 
ers in low tax brackets usually 
prefer current cash distributions. 
To satisfy these employees and also 
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those desiring a deferred arrange- 
ment some employers have what is 
known as a combination plan where- 
in a portion of the profit-sharing 
fund is distributed immediately and 
the balance deposited with a trustee 
for investment. 

Of course a combination plan, 
since it defers a portion of the bene- 
fit and involves a deposit with a 
trustee, must be qualified by the 
Treasury in order for the employer 
to obtain a current deduction. In 
the case of a plan giving employees 
the option of cash or deferred bene- 
fits it is important to consider that 
a plan will not qualify if it is dis- 
criminatory in practice in favor of 
highly paid employees. Since only 
the deferred benefits are considered 
in the qualification and the lower 
paid employees are more likely to 
take cash, the plan might very well 
be held to discriminate in favor of 
highly paid employees. 


Certain Characteristics of Current 
Distribution Profit-Sharing Plans: 
As indicated earlier, a profit-sharing 
agreement may take the form of a 
single contract or a group plan. A 
corporation may enter into a sepa- 
rate contract with each executive 
who is to receive such incentive 
compensation or it may set up a 
plan in which a number of employ- 
ees may participate as a group. 

On occasions, embarrassment to 
management has resulted from bo- 
nus contracts based on percentage 
of profits, because of the payment 


of unusually large amounts arising 
from unforeseen increases in cor- 
porate earnings. It is good policy 
therefore to set a reasonably definite 
limitation upon the total monetary 
amount payable. Limitation clauses 
may take a variety of forms such as 
a ceiling imposing a flat dollar limita- 
tion, or one equal to total annual 
dividends (either declared or paid), 
or a percentage of earnings in ex- 
cess of a stated return upon invested 
capital or stated minimum earnings, 
or a decreasing scale of percentages 
applied to an increasing scale of 
profits. While these limitations in 
profit-sharing plans do much to pro- 
tect the stockholders, they may tend 
to reduce the incentive aspects. 

The purpose of profit-sharing 
plans is to give an employee a share 
in earnings to which he has con- 
tributed. The plan ordinarily will 
limit the earnings fund so as to con- 
fine it to such sources of income as 
the executive has aided in producing 
and at the same time permit reason- 
able ease of administration and cal- 
culation. In determining the meth- 
od of calculating net earnings a 
variety of problems become appar- 
ent, such as the expensing or capital- 
izing of certain borderline expendi- 
tures; the deduction of all taxes; the 
method of depreciation (per books 
or per federal income tax return), 
the impact of write-offs or the set- 
ting up of reserves and the inclusion 
of capital and nonrecurring gains 
and losses not arising in the ordinary 
course of business. 
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Liability Must Be Fixed: The 
Treasury requires that amounts and 
recipients of compensation for per- 
sonal services be fixed and deter- 
minable at the end of the taxable 
year in order to be deductible as an 
accrued expense. Therefore com- 
pensation may be accrued and de- 
ducted so long as the liability of the 
corporation is fixed and unchange- 
able at the end of the taxpayer’s 
year even though the amount (as 
determined by fixed formula) must 
be determined after the close of the 
taxable year. It must be kept in 
mind, however, that even where the 
amount is definite, if the employees 
to whom payments are to be made 
have not been clearly designated a 
deduction will not be allowed. The 
plan must not only designate those 
employees who will participate but 
also the extent to which each will 
participate. 

In the case of payments to stock- 
holders owning directly or indirectly 
more than 50 per cent of the com- 
pany’s stock, if such payments are 
not made within 24 months after 
the close of the year, the accrual 
will be disallowed and the deduc- 
tion will not be available to the 
corporation, even in the year of 
payment. 


Reasonableness: In order to pre- 
vent certain corporations from evad- 
ing taxation, the Treasury requires 
that compensation be reasonable in 
order to be deductible particularly 
when such payment could be con- 


sidered as a dividend. In the case of 
closely-held corporations, therefore, 
a profit-sharing plan will be scrutin- 
ized carefully by the taxing author- 
ities. Thus, where the payments 
under a profit-sharing plan are so 
high as to absorb all or substantially 
all the profits of the corporation, 
with little or nothing being paid to 
stockholders, deductions for pay- 
ments under the plan may be dis- 
allowed. The general rule in deter- 
mining reasonableness is that each 
case must be determined on its own 
merits. The test of deductibility of 
bonus payments to an executive is 
whether they are reasonable and in 
fact payments purely for services. 
In determining reasonableness, all 
payments of compensation to an 
individual, salary as well as bonus, 
are considered together. Some 
factors relating to the question of 
reasonableness are: 

a. Payment of percentage compensation to 
a controlling stockholder where the per- 
centage has little or no reference to the 
extent or value of the services is open 
to question and disallowance. 

b. In considering services rendered—the ex- 
perience of the person involved, the earn- 
ings of persons similarly employed, the 
amount of time devoted to the business, 
and the ratio of the compensation of 
the particular individual and the aggre- 
gate compensation of officers and key 
men to the corporation’s gross income 
are to be considered. 

c. If the bonus is authorized late in the 
year based on increased profits rather 
than in accordance with a plan in effect 
early in the year and is paid to a sub- 
stantial stockholder, possible disallow- 
ance may result. 














32 


L. R. B. & M. Journal 





d. 


The length of time during which the plan 
has been in effect and whether it is an 
arms-length transaction should be con- 
sidered. 


Whether or not the executive is a 


stockholder, any unreasonable com- 
pensation is not deductible by the 
corporation. 


Conclusions: 


1. 


no 


The profit-sharing idea is firmly estab- 
lished in American business. It has cer- 
tain advantages but is not a magic so- 
lution for all problems in the employee 
compensation area. 

The most common type of profit-sharing 
is the Christmas or year-end bonus ar- 
rangement. 


3. 


o 


This bonus arrangement becomesa profit- 
sharing plan when the employer commits 
himself to its payment for a definite or 
indefinite period of time. 


The common method of payment under 
these plans is cash. 


A combination plan is one offering both 
current cash and a deferred arrangement. 
The deferred feature, in order to qualify 
for tax advantages, must not discrimi- 
nate in practice. 


If not paid in the year to which appli- 
cable, the liability to be deductible must 
be fixed and determinable as of the close 
of the year. To be deductible, the pay- 
ments must be reasonable in amount as 
determined by the facts in the particular 
case. 
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Tax Problems in Deferred Pay Arrangements 


By WILLIAM T. BARNES 
(Washington Office) 


The great demand for competent 
executives has produced increased 
interest in methods of providing 
them with larger after-tax income. 
Substantial tax savings can be real- 
ized by deferral of executive com- 
pensation to lower income years 
without increased cost to the em- 
ployer. 

It is clear that tax-exempt pen- 
sion or profit-sharing plans nor- 
mally provide the best vehicle for 
deferring pay. Under such arrange- 
ments employer contributions are 
currently deductible within the lim- 
itations in the Internal Revenue 
Code, the employee is taxed only 
when amounts are distributed or 
made available to him, and there 
may be an opportunity for capital 
gains treatment of employee dis- 
tributions. While executives can be 
provided with somewhat greater 
benefits than other employees under 
qualified plans without risking dis- 
qualification because of discrimi- 
nation, these may not be sufficient 
inducement. 

Executive compensation in the 
form of stock options, stock pur- 
chase and pseudo-stock purchase 
(unit) plans do not fall within the 
scope of this article. The discussion 
herein is directed toward the basic 
types of “‘nonqualified” deferred 
pay arrangements. 


Deferred pay arrangements can 
be contractual or noncontractual, 
funded or nonfunded, long-term or 
short-term, forfeitable or nonforfeit- 
able. The objects of the arrange- 
ments usually are to obtain and 
keep competent executives, to sup- 
plement retirement benefits under 
qualified pension and profit-sharing 
plans and to postpone the recog- 
nition of income to post-retirement 
years when the executive will be 
in a lower tax bracket. 

The typical arrangement is where 
the employer contracts with the 
executive agreeing to pay him an 
annual amount after retirement, 
either for life or a specified number 
of years; the executive, in turn, 
agrees to: 


a. Remain in the employ of the company 
until retirement age. 


b. Not to compete after retirement. 


c. Renderadvisory servicesafter retirement. 


The plans may also call for pay- 
ments to widows or other benefi- 
ciaries on the death of the execu- 
tive. Naturally, the employee is 
concerned over the possibility that 
the financial needs of the business 
or general economic conditions may 
be such that the funds necessary to 
meet the obligations of the corpora- 
tion under the plan may not be 
available at the time of his retire- 
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ment. Accordingly, some plans have 
embraced certain forms of funding, 
such as the purchase of endowment- 
life insurance policies. There may 
be conditions in the agreement other 
than these indicated above. Each 
condition must be carefully consid- 
ered as to its impact on: 

a. Deductibility of the payments by the 
employer, keeping in mind the fact that 
early deductibility may require early rec- 
ognition of income by the executive. 


b. Time of income recognition to the execu- 
tive, giving careful consideration to the 
possibility that the income might have 
to be recognized prior to actual receipt. 

c. Certainty of payment. 


The tax rules governing these 
arrangements as to both the em- 
ployer and the executive are dis- 
cussed below. 


Employer's Deduction: The em- 
ployer can obtain an immediate 
deduction for deferred compensa- 
tion under a nonqualified plan only 
by making payment thereof (e.g., 
into a trust or by purchase of an 
annuity contract) and then only if 
the executive’s rights are nonforfeit- 
able. The executive would be taxed 
currently on the employer’s contri- 
butions. On the other hand, if the 
employee’s rights are forfeitable at 
the time contributions are made or 
premiums paid, the employer will 
not be allowed a deduction at any 
time. Therefore, nonqualified trust 
arrangements and annuity contracts 
do not ordinarily meet the needs 
and desires of the parties. Usually, 
the employer finds that it must sac- 


rifice an immediate deduction to 
obtain deferral of tax incidence for 
the executive. 


Executive's Income: When will 
the executive be taxable? It would 
seem to be clear that an employer’s 
mere promise to pay money in the 
future is not property whose value 
can be taxed to a cash-basis tax- 
payer before the payments are re- 
ceived. Nevertheless, the Internal 
Revenue Service will not rule on this 
question and currently is engaged in 
active consideration of its rami- 
fications. 

An understanding of the Service’s 
doubts in this matter will be facili- 
tated by a brief review of its history. 

The principle of constructive re- 
ceipt is not contained in the Code. 
It has been developed through liti- 
gation and can be synthesized as 
follows. To be taxable, income not 
reduced to possession must be cred- 
ited to a taxpayer’s account or set 
aside for him.! That means it must 
be free of any substantial limita- 
tions or restrictions as to the time, 
manner, or condition of payment, 
and must be available to the tax- 
payer so that he can withdraw it 
at any time.? 

One of the first deferred compen- 
sation cases to be tested in the 
courts involved an employee of 


1 Burns v. Commissioner (5 Cir.; 1929) 3 F. 
2d 399, cert. den.; Sloane v. Commissioner 
(6 Cir.; 1951) 188 F. 2d 254; Reg. 118, Sec. 
39.42-2. 

2 Elois D. Arnold et al. (1 Cir.;1945) 147 F. 
2d 23; Reg. 118, Sec. 39.42-2. 
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Procter and Gamble who was given, 
without his advice or consent, a 
single premium annuity. This con- 
tract was intentionally drawn so 
that it was nonassignable and had 
no cash surrender value. Yet the 
Tax Court® held that the sum ex- 
pended by Procter and Gamble was 
“intended as extra compensation 
for the year 1938” and was taxable 
to the employee in that year. 

In a later case* involving similar 
circumstances, a Circuit Court 
agreed with the taxpayer’s conten- 
tion that there was no constructive 
receipt of cash, but held that he had 
realized an ‘‘economic benefit which 
was the equivalent of cash.” The 
“economic benefit” theory has been 
followed in other cases.°® 

Yet in the case of an insurance 
agent, who was entitled to receive 
certain reinsurance commissions 
following retirement, and whoagreed 
with his employer to have them 
paid in equal instalments over a 
15-year period, instead of in much 
larger amounts during the early 
years, the Court® held that he was 
taxable only when and to the extent 
that cash payments were received 
by him. 

Thus, we find a distinction drawn 
between the promise to pay of a 


3 Renton K. Brodie, 1 TC 275. 

4 Hackett v. Commissioner (1 Cir.; 1946) 150 
F, 2d 121. 

Se.g., E. T. Sproull v. Commissioner (6 
Cir.; 1952) 194 F. 2d 241. 

6 Commissioner v. Oates (7 Cir.; 1953) 207 
F, 2d 711. 


commercial employer (ironically, an 
insurance company), and a not nec- 
essarily more valuable annuity con- 
tract, which, however, is an obliga- 
tion of a third party, and thus 
“property.” 


Current Questions Facing Service: 
The afore-mentioned cases and other 
current considerations of the prob- 
lem raise certain questions which 
the technicians and officials of the 
Internal Revenue Service currently 
are considering in connection with 
deferred pay arrangements: 


1. Does a promise to pay by a substantial 
U. S. corporation provide less ‘“‘economic 
benefit’ to an employee than the promise 
of an insurance company in the form of 
an annuity contract? 

. What consideration should be given to 
the fact that many deferred pay agree- 
ments are funded, in effect, by the pur- 
chase of endowment-life insurance pol- 
cies on the lives of the executives? Should 
this make the employee subject to tax 
earlier than he would be otherwise? 

3. Are the contingencies provided in most 
of these agreements, such as availability 
for performance of advisory and consul- 
tative services and agreement not to 
compete or disclose confidential data, 
real or are they shams which should be 
disregarded for tax purposes? 

4, If taxable income arises in these cases 
prior to receipt of actual payment, when 
does it arise—ratably over the years of 
employment, at the time the deferred 
pay agreement is consummated, or at 
the time the employee’s full-time service 
is terminated? 

5. What about the fact that numerous rep- 
resentations have been made to Congress 
by persons the principal part of whose 
income tends to be concentrated in a 
relatively short span of years, and the 


bo 
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fact that a limited amount of relief has 
been provided by law?? Should legisla- 
tion be recommended which would ex- 
tend this relief in more general fashion, 
thereby perhaps doing away with the in- 
centive for the present types of deferred 
compensation plans and thus avoiding 
their difficult technical problems? 
It is impossible to predict how the 
Service will answer these questions. 
One can merely express his own 
conclusions. 

It is obvious that a substantial 
corporation’s promise to pay pro- 
vides no less “‘economic benefit” to 
the employee than would a pur- 
chased annuity which was non- 
assignable and had no cash sur- 
render value. But this does not war- 
rant the extension of what, in the 
writer’s opinion, was an erroneous 
theory in the cited annuity cases 
and the removal of the last vestige 
of the cash receipts basis. Imagine 
the administrative quagmire which 
would exist if the incidence of taxa- 
tion depended upon an evaluation in 
every case of the probabilities of 
future payment! 

The tax consequences of the util- 
ization of insurance, purchased by 
the corporation on the lives of its 
executives, have been placed in con- 
siderable doubt by several court 
decisions during the past year. Al- 
though the issue is still in doubt, 
the situation was clarified in part by 
a recent Circuit Court decision.’ It 
would appear that there will be no 

7 Code Sections 1301 through 1303. 


8 Oreste Casale 0. Commissioner, Second 
Circuit, No. 373, September 5, 1957. 


adverse tax effects if the company 
completely owns the policy and is 
the beneficiary, and if the employee 
has no more right to the proceeds 
than do general creditors. 
Agreements not to compete after 
retirement and to remain available 
for advisory and consultative serv- 
ices are frequently mere ‘window 
dressing’ and probably will be at- 
tacked as such. But conditioning 
the payments upon observance of an 
agreement to remain actively em- 
ployed for a specified period cer- 
tainly should defer tax incidence 
until the required period ends. If, 
in addition, the stipulated deferred 
payments are subject to reduction 
by amounts received by the execu- 
tive as the result of employment, or 
from any business in which he 
should establish an interest after re- 
tirement, the likelihood of achieving 
complete deferral of tax incidence 
would seem to be enhanced. Where 
the executive is also a participant 
in a profit-sharing trust and is seek- 
ing capital gain treatment on a lump 
sum payment on separation from 
service, there may be a danger in 
the rendition of consulting services 
after retirement. The question of 
whether the rendition of the services 
after retirement constitutes employ- 
ment of a nature which would ne- 
gate the complete separation from 
service requirement necessary to 
assure capital gain treatment has 
not been resolved. The matter 
should be carefully considered on 
(Continued on page 41) 
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Illustrative Nonqualified Deferred 
Compensation Plans 


By VICTOR FREDERICK 
(St. Louis Office) 


The most readily apparent meth- 
od of arranging for deferment of 
compensation is through a simple 
contract to pay certain stipulated 
remuneration at some time in the 
future. This involves no funding 
through a trust, or through pur- 
chase of annuities or insurance or 
payments into a separate account, 
nor does it require the obligation to 
be evidenced by notes which may be 
assignable by the employee. How- 
ever, if no restrictive or so-called 
forfeiture provisions are included, 
there is a possibility that the Treas- 
ury could successfully hold that the 
amounts had been constructively 
received by the employee prior to 
actual payment by the corporation, 
or that he had received an economic 
benefit prior to the date of payment. 
Furthermore, the employee wishes 
assurance that he will receive pay- 
ment as scheduled. Accordingly, he 
may insist on certain funding pro- 
visions. As a result, what starts out 
as a very simple contract is by nec- 
essity complicated by the inclusion 
of conditions designed to assure the 
postponement of income recognition 
to the employee until payments are 
actually received by him; corre- 
spondingly, the employer is equally 
concerned to be certain that he will 


be entitled to a deduction at the 
time of payment. 

Aside from the forfeiture provi- 
sions referred to above, there are 
other basic considerations which 
determine the form a plan should 
take. The more important of these 
considerations are: 


1. Shall the company contract with execu- 
tive employees individually, or combine 
all eligible employees under one plan? 


. Should payment to the employee be de- 
ferred until death or retirement, or would 
an extension of a bonus payment over 
say, five years, be preferable,—the bonus 
being determined by reference to the 
earnings of a particular year? 


bo 


3. Does the company intend to pay the 
amounts due employees under the plan 
in cash, stock of the company, or a 
combination thereof? 


4. Is the company capable or desirous of 
funding the amounts to be paid out 
eventually to employees under the plan? 


o1 


. How will the amounts payable to each 
employee under the plan be determined? 
What technique will be used to accumu- 
late his benefits, particularly where the 
amounts due are to be paid in stock or 
stock equivalent? Will he be credited 
with dividend equivalents? 


6. Should the plan include payments to 
widows or beneficiaries? Shall the pay- 
ments to the retired employee be for life 
or limited to a period of years? 


7. Who shall administer the plan? 
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It is not the purpose of this article 
to discuss the above considerations, 
since the decisions made with re- 
spect to each will reflect the desires 
of management within the frame- 
work established by limitations im- 
posed under tax and other laws. For 
purposes of illustration, however, 
two types of plans are outlined be- 
low—the Stock Bonus Plan and the 
Unit Plan. The Cash Plan has not 
been set forth in detail since the 
form could be very simple as set 
forth in Mr. Barnes’ article or it 
could be patterned after the plans 
illustrated herein. For example, the 
Stock Bonus Plan could easily be 
converted to a Cash Plan. This can 
be accomplished by having the plan 
provide that all awards are to be 
paid in cash. All references to the 
company’s stock would thus be 
omitted. 

Also, without changing the basic 
features of the Stock Bonus Plan it 
could be varied to provide that pay- 
ments of awards be made partly in 
cash and partly in stock as the Ad- 
ministrative Committee in its dis- 
cretion shall determine. 

It is to be understood that the 
two plans which follow are simply 
typical of two types of deferred plans 
and will vary considerably between 
companies depending on the way 
in which management resolves the 
considerations set forth above. 


Stock Bonus Plan: 


Provisions particular to this type 
of plan are summarized as follows. 
To provide the means with which 


to carry out the Plan, the company 
shall maintain a bonus reserve to 
which shall be credited each year an 
amount which the independent pub- 
lic accountants determine to be 
equal to 12 per cent of the net earn- 
ings after deducting 5 per cent on 
net capital. The amount so cred- 
ited shall be limited, however, to 
the total amount paid out in com- 
mon dividends during that year. 

The bonus reserve shall be deemed 
for all purposes a single, continuous 
reserve. The entire amount pro- 
vided each year need not be awarded 
that year. Balances retained in the 
bonus reserve each year shall be 
carried forward and be available for 
award in a future year or years. 

The Plan is administered by an 
Administrative Committee whose 
members are ineligible to become 
participants of the Plan. The prin- 
cipal duties of this committee in 
addition to administering the Plan 
are to: 


1. Interpret the Plan; 


2. Determine from year to year the monthly 
salary rate above which an employee 
shall be eligible for consideration of a 
bonus; 


3. Determine each bonus award. 


Upon final determination of bo- 
nus awards, each award of $1,000 or 
less shall be paid in stock of equiva- 
lent award value atthetimeof award. 

Each award of more than $1,000 
shall be paid in stock of equivalent 
award value in annual instalments 
of 20% or $1,000, whichever is 
greater, the first such instalment at 
the time of award, and the remain- 
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ing instalments in January of each 
succeeding year until the full amount 
of the award is paid if earned out by 
the participant by continuing serv- 
ice with the company. The partici- 
pant earns out his award at the rate 
of 1/12th of the amount of the first 
instalment for each complete month 
of service beginning with January of 
the year of determination. 

At the same time that stock is 
paid out, the company shall pay to 
the participant an amount equal to 
the value of the dividends which the 
participant would have received if 
such stock had been registered in 
his name at the time of the original 
award. 

A participant whose employment 
terminates by dismissal for cause, of 
which the Administrative Commit- 
tee shall be sole judge, shall lose any 
right to earn out his unearned bonus 
award or awards. 

A participant who voluntarily ter- 
minates his employment shall have 
no right to earn out his unearned 
award, unless the Administrative 
Committee decides otherwise. In 
the event of such a decision, the 
participant will be required to re- 
frain from engaging directly or in- 
directly in activities competitive 
with the activities of the company. 

A participant who loses his rights 
to earn out unearned bonus awards 
shall receive immediately all earned- 
out portion of bonus awards. The 
balance of the unearned bonus 
awards shall be retained in a special 
account designated for bonus pur- 
poses at the award value. 


If a participant dies, his unpaid 
and undelivered bonus awards and 
dividend equivalents shall be paid 
to his beneficiary at such times and 
in such manner as if the participant 
were living. 

The Administrative Committee 
shall from time to time recommend 
purchase of stock for bonus pur- 
poses which shall be valued at cost 
and placed in a special account des- 
ignated for bonus purposes. The Ad- 
ministrative Committee may also 
recommend to the company the 
transfer to the special account of 
other treasury stock held by the 
company which shall be valued at 
average value of all treasury stock 
(other than stock held for bonus 
purposes) carried on company’s 
books, or at a value per share equal 
to the average of the daily closing 
market prices during such preceding 
year, whichever is higher. 

Stock shall be valued for award 
purposes at the average value, de- 
termined and reported by the inde- 
pendent public accountants, at 
which all unawarded stock is car- 
ried in the special account on such 
date as may be fixed by the Admin- 
istrative Committee. 


The Unit Plan: 


This type of plan has two major 
features: 


1. To give participants the equivalent of 
stock ownership with no actual stock 
ownership involved. The company cred- 
its the participant’s account in an ap- 

propriate ledger record with “Deferred 

Compensation Units,” each unit being 

equivalent to a share of stock. The units 
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are valued at the price at which the last 
sale of the company’s stock was made 
on the Stock Exchange (assuming the 
stock is listed) on the day the award 
was made. A record is kept for each 
employee of such unit values. 


bo 


. During the period the employee remains 
in active service of the company his ac- 
count is credited with the amount of 
dividends he would have received had 
he actually owned shares of stock equal 
to the number of units recorded in his 
account. 


The Plan is administered by an 
Administrative Committee estab- 
lished by the Board of Directors 
consisting of members of the Board 
who are ineligible to become partic- 
ipants of the Plan. The principal 
duties of the Administrative Com- 
mittee in addition to administering 
the Plan are to: 


1. Interpret the Plan; 


2. Determine the employees who shall par- 
ticipate in the Plan; 


3. Determine the number of deferred com- 
pensation units to be set aside for each 
participant; and 


4, Make proper adjustment in the number 
of units standing to the credit of each 
participant in the event of a stock divi- 
dend or stock split. 


When a participant’s employment 
is severed by death or retirement 
there shall be credited to the partic- 
ipant’s account an amount equal to 
the excess, if any, of the aggregate 
fair market value on his termination 
date of that number of shares of 
stock which is equal to the number 
of units standing to his credit over 
the aggregate fair market value of 
such shares on the dates the units 


are awarded by the Administrative 
Committee. 

Participant or his beneficiary has 
the option, however, to have this 
credit determined by using the fair 
market value of the stock as of a 
selected date in lieu of the termina- 
tion date. This selected value date 
shall be any date within a three-year 
period immediately following partic- 
ipant’s termination date, provided 
that such fair market value may not 
exceed the highest price at which a 
sale was made on the Stock Exchange 
between the date such employee 
became a participant and his ter- 
mination date. The designation ofa 
selected value date must be made by 
the participant or his beneficiary in 
writing to the company not less than 
three days prior to the date so 
designated. If no such designation 
is made, then his selected value date 
shall be the third anniversary of his 
termination date. 

Any participant whose employ- 
ment is severed other than by death 
or retirement shall have an option to 
choose a selected value date only 
upon consent of the Administrative 
Committee. 

There shall be paid to the partic- 
ipant or in the event of death to his 
previously designated beneficiaries, 
the aggregate amount standing to 
his credit at termination date. Such 
amounts shall be payable in quarter- 
annual instalments over a ten-year 
period, the first such payment to be 
made within three months imme- 
diately following termination date. 

The more important conditions 
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attaching to the awarding of units 
to the participants include: 


1. Each participant agrees to remain in the 
employment of the company for a speci- 
fied number of years, subject to the 
right of the company to terminate his 
employment at any time; and 


bo 


Each participant agrees to hold himself 
available to the company for reasonable 
consultation for a period of ten years 


following termination date and further 
agrees not to engage in any activity in 
competition with the company. 
Other conditions of the plan cover 
such matters as: 
1. Limitation on the aggregate number of 


units standing to the credit of partic- 
ipants at any one time; and 


bo 


Limitation on the aggregate number of 
units awarded to any one participant. 





Tax Problems in Deferred Pay Arrangements 


(Continued from page 36) 
the adoption of a deferred compen- 
sation arrangement as well as prior 
to a lump sum distribution under a 
profit-sharing trust. 

Congress has received numerous 
pleas from persons and groups the 
principal part of whose income is 
concentrated in a relatively short 
span of years, but the legislative re- 
lief in this area has been limited in 
scope. It is also manifestly inequit- 
able for the tax benefits of deferred 
pay arrangements to hinge upon the 
employee’s willingness or reluctance 
to gamble on the future existence 
and solvency of his employer. But 
the solution to the problem does not 
lie in further erosion of the cash re- 
ceipts basis of reporting income. 
Rather it would seem to be found 
either in a retreat from the “‘eco- 
nomic benefit” theory or in legisla- 
tion permitting some form of in- 
come-averaging to all taxpayers. 


Conclusion: Although the In- 
ternal Revenue Service will not rule 
on the tax consequences of deferred 


pay arrangements, it seems probable 
that an executive’s tax can be 
deferred if: 

1. There is no more than a simple contrac- 


tual promise to pay on the part of the 

employer; 

. The attempt to satisfy the employee’s 
desire for security is limited to the pur- 
chase of endowment-life insurance poli- 
cies which the company owns and of 
which it is the sole beneficiary; and 

3. The future corapensation is contingent, 

as to payment and perhaps also as to 

amount, on the continuing occurrence 
or nonoccurrence of specified events. 

It should be noted that where a 
deferred pay arrangement provides 
for payments to an executive’s bene- 
ficiary or estate following his death, 
the commuted value of such future 
payments will be includible in the 
decendent’s gross estate. When re- 
ceived, such payments will be en- 
titled to a $5,000 exemption from 
income tax if the deceased executive 
did not possess a nonforfeitable 
right to the payments, and the 
amount taxable in respect of the 
balance will be reduced by the estate 
tax previously levied thereon. 
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Editorials 


Harry Hilton Dumbrille 


Harry Hilton Dumbrille was born 
in Maitland, Ontario, Canada on 
January 26, 1878. After attending 
the Brookville Collegiate Institute 
he entered business in 1898, and 
held various positions in bookkeep- 
ing and cost accounting in industry 
until 1906, when he joined the New 
York Office staff of Lybrand, Ross 
Bros. & Montgomery. He often 
told the story of waiting outside 
Colonel Montgomery’s office for the 
better part of two days, when, upon 
the Colonel’s return during an after- 
noon, he was hired after a brief in- 
terview and immediately sent on an 
assignment. That the Colonel’s 
judgment was sound is indicated by 


Mr. Dumbrille’s becoming a mem- 
ber of the firm on January 1, 1918. 

Mr. Dumbrille’s professional at- 
tainments are well known to the 
clients whom he served, especially 
in the banking and investment fields 
in which he specialized. He was 
known and loved by his associates 
in the firm and on the staff as one 
who unsuccessfully attempted to 
hide under an apparently severe de- 
meanor, a kindly heart always ready 
to aid those in need of friendly coun- 
sel or material assistance. His pass- 
ing on December 3, 1957 is a source 
of sorrow to his many friends, who 
extend to his family their deepest 
sympathy. 


Two Anniversaries 


On December 11th, the partners 
of the Philadelphia office held a re- 
ception at The Union League to 
honor Mr. T. Edward Ross and 
celebrate the Sixtieth Anniversary 
of the founding of the Firm in Phila- 
delphia on January 1, 1898. Guests 
included representatives from cli- 
ents served by the Philadelphia 
office, together with lawyers and 
bankers identified with these clients. 
A number of the Philadelphia part- 
ners from other accounting firms 
were also invited. Members of the 
Philadelphia staff and partners from 
the Philadelphia office and other 


L. R. B. & M. offices served as hosts. 

An unexpected snowstorm during 
the afternoon and evening presented 
a major traveling problem, but the 
reception was very well attended, 
and Mr. Ross had the opportunity 
of meeting with many of our clien- 
tele. He had had his Ninetieth 
Birthday on November 18th, and 
we are deeply grateful for the privi- 
lege of having had Mr. Ross with 
us on this occasion, but regret that 
it was not possible for Mr. Lybrand 
to have joined in this anniversary 
celebration. 
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Professional Society Assignments 


AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS 
The following partners and members of our staff are serving as members of council or 


on committees for the year 1957-58: 


Members of Council 


Officer 
President 


Elected Members 
Fred C. Dennis . 
Walter L. Schaffer 
Robert S. Warner . 


Committees 
Accountants’ Liability and Liability Insurance 


Accounting Personnel (Advisory Board on) 
Accounting Procedure 


Subcommittee on Cooperation with New York Stock 
Exchange (Chairman) ........ 
Subcommittee on Upward Restatement of Assets . 


Auditing Procedure ....... tbs. 
By-Laws (Chairman) ....... 


Commission on Standards of Education and Experience 
for CPA’s (Special Coordinating Committee to Study 


the Commission’s Report) 


Cooperation with Surety Companies . 
Delegates to U. S. Chamber of Commerce 
Editorial Advisory Board 
Electronic Accounting . . 
Executive (Chairman) . 
Federal Taxation 


Subcommittee on Partnerships and Partners 

Subcommittee on Employers and Employees . . . 

Subcommittee on Administration, Procedure and 
Miscellaneous Taxes. ...... 


Foreign Affairs 
SE Oe ea ee ee 
Insurance Accounting (Chairman) 


Labor Union and Welfare Funds 
Membership 
California 
je 
OS ee eee 
Massachusetts 
Ohio 





Cooperation with Bankers and Other Credit Grantors ‘ 


International Congress (Planning Committee) 


N 
P 
F 
R 
R 
R 
Ss 
. Ss 
Alvin R. Jennings, N. Y. S 
7 
Cincinnati 
New York 
Los Angeles 7 
f 
I 


Hilton R. Campbell, N. Y. 
Raymond G. Ankers, N. Y. 


Walter R. Staub, N. Y. 

Walter R. Staub, N. Y. 

Philip L. Defliese, N. Y. n 
George A. Hewitt, Phila. 


John C. Potter, Detroit 

Linn W. Hobbs, Detroit 

J. Edward Burke, N. Y. 
Thomas J. Snowden, St. Louis 
J. Wesley Huss, San Francisco 
Henry C. Elfers, N. Y. 

Alvin R. Jennings, N. Y. 


Charles A. Pearson, L. A. 
Philip Bardes, N. Y. 


Herman Stuetzer, Jr., Boston 
R. Kirk Batzer, N. Y. 

T. Edward Ross, Phila. 
Walter L. Schaffer, N. Y. 

R. Kirk Batzer, N. Y. 

Price G, Righter, Phila. 


Herbert G. Bowles, L. A. 
Robert W. Myers, Rockford 
John A. Engel, Jr., Baltimore 
James K. Sanborn, Boston 
Robert W. Davis, Cincinnati 
Thomas G. Aitken, Jr., Phila. 


$352 53333Ss 
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eee eee eee Edwin P. Noell, Cleveland 
PiGee eS ge Cw 2 aS COR H. O. Reyburn, Tulsa 
Publications (Chairman)... 2. 2. te ce Alvin R. Jennings, N. Y. 
EE ge ae ee Gee ides Walter L. Schaffer, N. Y. 
Relations with the Interstate Commerce Commission . G. F. Schweitzer, Phila. 
Relations with SEC (Chairman) .......... Louis H. Rappaport, N. Y. 
Staff Accountants (Advisory Committee of) (Chairman) Robert L. Starks, N. Y. 
ee eee ee ee Thomas J. Cogan, N. Y. 
Steck Epoleerage Auditing... . . 52. 2. secre George E. Doty, N. Y. 
Tax Accounting Practice (Chairman) ........ Mark E. Richardson, N. Y. 
CE 58ers ieee Go ee George A. Hewitt, Phila. 
AICPA Foundation (President). .......... Alvin R. Jennings, N. Y. 


National Conference of Lawyers and Certified Public 
Accountants Representing the American Institute 
of Certified Public Accountants. ........ Walter L. Schaffer, N. Y. 
PENNSYLVANIA INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS 


In addition to the personnel reported in the last issue, the following partners and staff 
men are serving on committees of the Pittsburgh office: 


State Committees 


Cooperation with State Board of Examiners . . . Joseph W. Bower 
Group Insurance Coverage. .......... Ralph P. Kulzer 
Pittsburgh Chapter Sub-Committee. ...... Edward B. Hastings 
Trustees of Pennsylvania Institute Insurance Trust Joseph W. Bower 
Pittsburgh Chapter 

De ee a ee Edward B. Hastings 
Cooperation with University Students and Faculty 

ee eee ee ee Ralph P. Kulzer 
Joint Luncheon and Dinner Meetings (Chairman). Ralph P. Kulzer 
Junior Achievement of Pittsburgh. ....... Joseph P. Wallace 
Monthly Luncheon Meetings (Chairman) .... Ralph P. Kulzer 


UNM. «55 6:0). 6. + drt eeren ean ous Edward B. Hastings 











Date 
Oct. 


15 


11 


14 


15 


15 


17 


18 


21 


21 


21 


23 








46 


L. R. B. & M. Journal 





Speaker 


Herman C. Heiser, 
E.D.P.D. 

Eugene F. Warren, 
Cincinnati 

John C. Potter, 

Norman A. Bolz, 
Detroit 

J. Edward Burke, 
New York 

Thomas W. McKibben, 
Tulsa 

Robert L. Jessee, 
San Francisco 


Godfrey W. Welsch, 
Dallas 


Samuel F. Mirandy, 
New York 

Robert L. Jessee, 
San Francisco 


Herman Stuetzer, dr., 
Boston 


Herman C. Heiser, 
E.D.P.D. 

Richard L. Denney, 
New York 

James J. Mahon, Jr. 
Philadelphia 

Thomas W. McKibben, 
Tulsa 

Mark E. Richardson, 
New York 


Louis S. Sorbo, 
Louisville 

Dallas Blair-Smith, 
New York 

Lambert H. Spronck, 
San Francisco 

Joseph E. Tansill, 
Chicago 

J. Walker Voris, 
Los Angeles 


Alvin R. Jennings, 
New York 


Speaking Engagements 


Organization 


General Electric Co., Training 
Program, Forest Hills, N. Y. 

Ohio Society of C.P.A.s, 
Columbus Chapter 

Ford Motor Company, General 
Auditor’s Office Staff Conference, 
Dearborn, Mich. 

Association of Bond Underwriters, 
New York 

Institute of Internal Auditors, 
Tulsa 

California Society of C.P.A.s, 
8th Annual Tax Accounting 
Conference, Los Angeles 

Texas Technological College, 
5th Annual Tax Conference, 
Lubbock, Texas 

New York State Society of 
C.P.A.s 

California Society of C.P.A.s, 
8th Annual Tax Accounting 
Conference, San Francisco 

University of Rhode Island, 
16th Annual Institute on 
Federal Taxation, Providence 

N.A.A., Regional Conference, 
Cincinnati 

N.A.A., Mid-Hudson Chapter, 
Kingston, N. Y. 

N.A.A., Scranton, Pa. Chapter 


University of Tulsa, Public 
Accounting Course, Tulsa 

University of Chicago, The Law 
School, 10th Annual Federal 
Tax Conference 

Tax Executives Institute, Inc., 
Louisville 

Federal Tax Forum, 

New York 

N.A.A., East Bay Chapter, 
Oakland, Cal. 

Controllers Institute of America, 
Ft. Wayne, [nd. 

The National Cash Register Co., 
Business Machines Div. Sales 
Meeting, Los Angeles 

American Institute of C.P.A.s, 
Annual Meeting, 

New Orleans, La. 


Date 
Oct. 
28 
Topic 
Budgeting 28 
Depreciation—After the 29 
Regulations 
Coordination of Internal and 30 


External Auditing 


Audit Report and Contractors Nov 
Accounting Methods 4 
Staff Training 
4 
Problems of Closely Held 
Corporations 5 


Net Operating Loss Deduction| ¢ 


Proposed Legislation Based on 7 
Mills Committee Report 

Problems of Closely Held 8 
Corporations 


Deductions from Gross Income- 
(a) Business Deductions, and g 
(b) Nonbusiness Deductions 

The Accountant’s Responsibili 
in Profit Planning 

Current Highlights in Federal | 11 
Income Taxation 

Foreign Operations and Federal 
Taxes 


Auditing Standards 


11 


12 


Changes in Accounting Method 
and Periods 13 


Kentucky and Indiana Recipra 
Tax Agreements 
Reorganizations and How to 913 
pare an Application for a Rul 
Accounting Progress Without |14 
Electrons 
Year End Tax Planning 14 


New Developments in Account 
Machine Methods 15 


How Can C.P.A.s Meet Present18 
Day Challenges of Financial 
Reporting 





Date 


Oct. 
28 


nd 30 


‘tors Nov. 


ction| 6 


sdon, 7 


1come-+ 
is, and 8 
ctions 


isibili 


deral | 11 


‘eden 
ll 


12 


iethodl 
13 


Reciprey 13 
w to 413 


ra Rui 
thout |14 





count 


Present 18 
nancial 








Speaking Engagements 


47 





Speaker 


Raymond E. Graichen, 
Philadelphia 


Edward F.. Habermehl, 
Philadelphia 

Alvin R. Jennings, 
New York 

Ralph P. Kulzer, 
Pittsburgh 


William W. Ragsdale, 
Birmingham 

Norman A. Bolz, 
Detroit 

Paul S. Lovoi, 
Tulsa 

Felix Kaufman, 
E.D.P.D. 


Raymond G. Ankers, 
New York 


Raymond E. Graichen, 
Philadelphia 


Paul D. Yager, 
Washington, D. C. 


James E. Meredith, Jr., 
Philadelphia 


Paul D. Yager, 
Washington, D. C. 
George M. Zinkhan, Jr., 

Baltimore 
John J. Fox, 
Detroit 
Raymond E. Graichen, 
Philadelphia 
Lambert H. Spronck, 
San Francisco 
John C. Padgett, 
Cleveland 
John C. Potter, 
Detroit 


Alvin R. Jennings, 
New York 

Walter R. Staub, 
New York 


Organization 


Temple University, Bureau of 
Industrial & Special Services, 
Philadelphia 

Temple University, Bureau of 
Industrial & Special Services 


American Institute of C.P.A.s, 


Annual Meeting, New Orleans, La. 


Duquesne University, Student 
Accounting Association, 
5th Annual Accounting Forum 


American Institute of Industrial 
Engineers, Birmingham Chapter 

American Management Association, 
New York 

Beta Alpha Psi, 

Stillwater, Okla. 

American Management Association, 
Finance Orientation Seminar, 
New York 

New York University, 

Mu Chapter of Beta Alpha Psi 

Stradley Tax Luncheon Group, 
Philadelphia 


Tennessee Society of C.P.A.s, 
Bar Association of Tennessee, 
University of Tennessee, 8th 
Annual Tennessee Tax Institute 

Temple University, Small Business 
Administration Course, 
Philadelphia 

New York University, Institute 
on Federal Taxation 

Eastern College of Commerce and 
Law, Baltimore 

American Management Association, 
Los Angeles 

New York University, 16th Annual 
Institute on Federal Taxation 

Institute of Internal Auditors, 
San Francisco Chapter 

University of Akron, Senior Class 
Accounting Majors 

Michigan Association of C.P.A.s, 
Western Michigan Chapter, 
Grand Rapids, Mich. 

Florida Institute of C.P.A.s 
Convention, Hollywood, Fla. 
New York University Graduate 
School of Business, Graduate 

Study Conference 


Topic 


Federal Income Tax and Estate 
Tax Problems Facing Small 
Business 


State and Local Tax Problems 
Facing All Small Business 


Presidential Address 


Your Future in Public Accounting 


Internal Control - 


Requirements of an Integrated 
Reporting System 

Auditing the Internal Audit 
System of a Client 


Speeding Up Electronic Data 
Processing in Management 


Your Future in Accounting 

Depreciation Problems, Including 
Discussion of Depreciation 
Methods, Useful Life, Salvage 


and National Office Policy 


Changes in Accounting Methods— 
Section 481 and Its Associated 
Problems 


Cost Control and Planning for 
Profit 


The Dilemma under Section 481 

Tax Accounting 

Make or Buy Decisions 

The Net Operating Loss 

Accounting Progress Without 
Electrons 


Public Accounting as a Career 


Recent Developments in Auditing 
Procedures 


Current Trends in the Profession 


Some Problems of Current Interest 
in Accounting 
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Date 


Nov. 
19 


19 


20 


20 


21 


21 


22 


Speaker 


Lambert H. Spronck, 
San Francisco 


Alvin R. Jennings, 
New York 


William F. Scheid, Jr., 

William B. Keast, 
Philadelphia 

Herman C. Heiser, 
E.D.P.D. 

Demars B. Paquin, 
Chicago 


Thomas W. McKibben, 
Tulsa 

Felix Kaufman, 
E.D.P.D. 

Godfrey W. Welsch, 
Dallas 


Herman C. Heiser, 
E.D.P.D. 

Felix Kaufman, 
E.D.P.D. 


J. Walker Voris, 
Los Angeles 

Burton E. Lindgren, 
Rockford 


Herman Stuetzer, Jr., 
Boston 

Philip J. Taylor, 
Philadelphia 


James E. Meredith, Jr., 


Philadelphia 
Richard L. Denney, 
New York 


Raymond E. Graichen, 


Philadelphia 


Joseph E. Tansill, 
Chicago 


Herman Stueitzer, Jr., 
Boston 


Herman Stuetzer, Jr., 
Boston 


Organization 


California Society of C.P.A.s, 
Oakland-East Bay Chapter, 
Oakland, Cal. 

New Jersey Society of C.P.A.s, 
American Institute Night, 
Newark, N. J. 

Pennsylvania Institute of C.P.A.s, 
Northeastern Chapter, 
Wilkes-Barre, Pa. 

N.A.A., Hampton Roads Chapter, 
Norfolk, Va. 

National Machine Accountants 
Association, Central Indiana 
Chapter, Lafayette, Ind. 

Kentucky Society of C.P.A.s, 
Annual Meeting, Lexington, Ky. 

N.A.A., Boston, Mass. Chapter 


American Trucking Association, 
Inc., Texas Accounting and 
Financial Council, Dallas 

Controllers Institute of America, 
Baltimore Control 

Federal Government Accountants 
Association, Society for Advance- 
ment of Management, American 
Society for Public Administra- 
tion, Washington, D. C. 

Systems & Procedures Association 
of America, Long Beach Chapter 

Rockford Association of Insurance 
Agents 


Massachusetts Society of C.P.A.s, 
Inc., Estate Planning Seminar 

Germantown High School, Career 
Conference, Philadelphia 

Valley Forge Military Academy, 
Junior College, Wayne, Pa. 

West Virginia Tax Institute, 
Charleston, W. Va. (West Vir- 
ginia University and West Vir- 
ginia Society of C.P.A.s) 

Pennsylvania Institute of C.P.A.s, 
Northeastern Chapter, and 
Wilkes College, Wilkes-Barre, Pa. 

Illinois State Chamber of Com- 
merce and Illinois Society of 
C.P.A.s, Tax Conference, Chicago 

New England Federal Tax 
Institute, Boston 

Connecticut Society of C.P.A.s, 
Bridgeport, Conn. 








Topic 





Let’s Get Ready for Electronics 10 


| 


11 


Current Trends in the Profession 


Accountants’ Legal Responsibility 


Electronic Data Processing 2 
Management’s Responsibility to 
Machine Accounting 17 


Reducing Costs in Small Business| "7 
Impact of Electronic Data Process 

ing on the Industrial Accountant/ 18 
Depreciation 


Electronics 31 
Importance of Electronic Data 
Processing to Management 


New Developments in Accounting 
Machine Methods 

Federal Income Taxes as Related 
to Insurance Organizations 





Property Included in the Gross | 
Estate 


Careers in Public Accounting 
Management Services for Business! 


Practice and Procedure in Con 
nection with Tax Examination) 


Carry - overs and Carry - backs— 
Continuing and Successor Cor- 
porations 


Short Term Trusts 


Accounting Methods and Periods 
and Changes Therein 


Accounting Methods and Periods 
and Changes Therein 








sion | 
11 


bility| 12 


12 
17 
siness 


ocess 
ntant 18 
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Speaker 


Raymond J. Leisner, 
Cincinnati 

John W. Conrad, 
Chicago 

H. O. Reyburn, 
Tulsa 

David Cohen, 
New York 


Raymond G. Ankers, 
New York 

Earl W. Reynolds, 
Detroit 


Philip L. Defliese, 
New York 


Raymond E. Graichen, 


Philadelphia 


Thomas W.McKibben, 
Tulsa 


Organization 


IBM, Cincinnati Office, Meeting 
of Sales Representatives 


The Illini Club of Chicago 


Junior Chamber of Commerce, 
Tulsa 

New York State Society of 
C.P.A.s 


Lehigh University, Accounting 
Society 

Wayne State University, Depart- 
ment of Accounting, School of 
Business Administration, Detroit 

Brown Brothers Harriman & Co., 
New York 

District of Columbia Institute of 
C.P.A.s, District of Columbia 
Bar Association and The Ameri- 
can University, Tax Institute, 
Washington, D. C. 

Tulsa Tax Club 





Topic 


Management Services of C.P.A.s. 


The Executive Development Pro- 
gram of the University of Illinois 

How to Save on Individual Income 
Taxes 

The Impact of Mechanization on 
the C.P.A. in Respect to Audit- 
ing Procedures and Internal 
Control 

Opportunities in Public 
Accounting 

Recent Developments in Auditing 
Techniques 


Case Study of Auditing Practice 
and Procedures 


Net Operating Loss Problems 


Retiring and Deceased Partners’ 
Interests—Section 736 
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Notes 


EDP Division 


Mr. Heiser was Chairman of the 
Finance Orientation Seminar on 
“Reporting Financial Data to Top 
Management,” sponsored by the 
American Management Association, 
November 4-8, 1957. 


Birmingham Office 

Mr. Frank H. Gafford is serving 
on the Conference Operations Com- 
mittee of the National Association 
of Accountants in connection with 
its regional conference to be held in 
Birmingham. 

Mr. Bill Goodner is a member of 
the Alabama Society of Certified 
Public Accountants and the Ala- 
bama Bar Association’s Joint Tax 
Clinic Committee. He also recently 
appeared as a member of a tax panel 
television show sponsored jointly by 
the Birmingham Chapter of the 
Alabama Society of Certified Public 
Accountants and the Internal Reve- 
nue Service. 

Mr. John J. Scanlon was elected a 
member of the American Institute 
of Certified Public Accountants as 
of December 31, 1957. 

Mr. Dallas M. Villines has been 
elected Treasurer of the Alabama 
Society of Professional Engineers 
for the year 1958. 


Boston Office 


In October, Mr. Hunter attended 
a meeting of the Business Associates 


Club of the Greater Boston Cham- 
ber of Commerce and spoke briefly 
on the work of the Chamber. At the 
AOth reunion of U. S. Army Base 
Hospital No. 6 on November 16, 
1957, Mr. Hunter acted as Toast- 
master. 

On October 15, 1957, Mr. Stuetzer 
participated in an estate planning 
skit entitled “Where There’s A 
Will,” presented at the annual meet- 
ing of the Institute of Newspaper 
Controllers and Finance Officers. 
On November 14, 1957, he repre- 
sented the Cornell Club of New 
England and Cornell University at 
the annual College Day of Thayer 
Academy for the southeastern Mas- 
sachusetts area. Mr. Stuetzer was 
recently re-elected Treasurer of Old 
Colony Lodge, A. F. & A. M., Hing- 
ham, Mass., and also became Cor- 
porator of the Institution for Sav- 
ings in Roxbury. 

Messrs. Vincent R. Collins and 
Joseph B. Fyffe will serve as mem- 
bers of the Greater Boston Chamber 
of Commerce for the year 1958. 

Mr. Roger I. Lee is serving as 
President of the Business Associates 
Club of the Greater Boston Cham- 
ber of Commerce. 


Mr. Francis E. Moore acted as 
Chairman of the November 20, 1957 
dinner meeting of the Boston Chap- 
ter of the National Machine Ac- 
countants Association. 
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Chicago Office 


The Illinois State Chamber of 
Commerce has appointed Mr. 
Tinkhan to its Taxation Committee 
and Mr. Joseph E. Tansill to its 
Committee on State and Local Taxes 
for the year 1957-58. 

Mr. Wabel is serving as District 
Commander for the Community 
Chest of Oak Park and River Forest 
1957 Fund Drive. 

Mr. John W. Conrad is a member 
of the Committee on State Affairs of 
the Taxpayers’ Federation of Illinois. 


Cincinnati Office 


Mr. Dennis is a member of the 
Men’s Advisory Committee of the 
Greater Cincinnati Girl Scout Coun- 
cil, Inc. 

On November 25, 1957, Mr. 
Waterfield acted as Chairman of a 
meeting of representatives of all 
Cincinnati banks and The Cincinnati 
Chapter of the Ohio Society of 
C. P. A.’s at which cooperation be- 
tween the two groups was discussed. 
Mr. Waterfield has agreed to serve 
as Chairman of the Audit Division 
for the United Appeal, Community 
Chest—Red Cross of the Cincinnati 
Area, for the 1958-59 campaign. 


Cleveland Office 


Mr. James P. Colleran is a mem- 
ber of the Budget Committee, Case 
Work Council of Cleveland Welfare 
Federation. 


Dallas Office 


Mr. J. K. S. Arthur is a fund- 
raising Team Captain for the Park 
Cities Y. M. C. A. 

On October 1-2, 1957, Mr. J. K.S. 
Arthur and Mr. Welsch attended 
the 38th Annual Meeting of the 
Texas Mid-Continent Oil & Gas 
Association in Fort Worth, Texas. 

Mr. Welsch acted as Chairman of 
the Educational Forum on “‘Explor- 
ing the Cost-Volume-Profit Rela- 
tionship’”’ conducted by the Dallas 
Chapter of the National Association 
of Accountants on October 24-25, 
1957. In November, he attended 
the American Petroleum Institute 
in Chicago and in December, the 
annual meeting of the American 
Mining Congress in New York City. 
Mr. Welsch has also agreed to serve 
as Chairman of the Golf and Green 
Committee of the Spring Valley 
Athletic Club for 1958. 


Detroit Office 


Mr. Fox acted as Moderator of 
discussion forum panels on “The 
Cost-Volume-Profit Relationship 
and Planning’ and “The Cost- 
Volume-Profit Relationship and Cost 
Control,’”’ presented by the National 
Association of Accountants, Detroit 
Chapter, on October 14 and 21, 1957. 
Mr. Fox is also a member of the 
Conference Operations Committee 
of the National Association of 
Accountants in connection with its 
Regional Cost Conference to be held 
in Detroit. 
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At the national convention of the 
Institute of Management Sciences 
held in Detroit on October 17-18, 
1957, Mr. Fox acted as Finance 
Chairman and Mr. Karl P. Schechter 
as Budget Director. 

Mr. Potter spoke on “‘Reporting 
Standards—A Matter of Judgment” 
as part of a panel discussion on 
“Substandard Auditing and Report- 
ing’ presented at the 32nd Annual 
Michigan Accounting Conference 
sponsored jointly by the Michigan 
Association of Certified Public Ac- 
countants and the University of 
Michigan, School of Business 
Administration. 

On October 21, 1957, Mr. Harry 
F. Spengler participated in a panel 
discussion on “The Cost-Volume- 
Profit Relationship and Cost Con- 
trol” presented by the National 
Association of Accountants, Detroit 
Chapter. 

On December 17, 1957, Mr. Tjong 
Hie Kwee, Director of Finance in 
the City of Djakarta, Indonesia, 
visited our Management Services 
Department. Mr. Kwee is in this 
country to observe municipal opera- 
tions and is particularly interested 
in accounting mechanization. 
Djakarta has a population of three 
million people and is the capital city 
of Indonesia. 


Los Angeles Office 


Mr. Bowles is serving as a mem- 
ber of the California Society of Cer- 
tified Public Accountants’ state 


committee on the annual Graduate 





Study Conference for 1958 and as a 
member of the Nominating Com- 
mittee for the Los Angeles Chapter. 

On November 26, 1957, Mr. 
Warner acted as Discussion Leader 
at the 1957 Seminar for Bankers and 
C. P. A.’s on “Cooperation Between 
Bankers and C. P. A.’s.”’ The semi- 
nar was sponsored by the California 
Society of Certified Public Account- 
ants and the University of Southern 
California. 

Mr. J. Walker Voris delivered the 
welcoming address at the Seminar 
on Accounting Systems for the Small 
Business, sponsored by the Account- 
ing Systems Committee of the Cali- 
fornia Society of Certified Public 
Accountants. 

The American Institute of Certi- 
fied Public Accountants awarded 
Mr. Norman A. Erickson a Certifi- 
cate of Honorable Mention as a 
result of the grades he obtained on 
the May, 1957 Uniform C. P. A. 
Examination. 


Louisville Office 


On October 25, 1957, Mr. Glore 
acted as Moderator of a panel dis- 
cussion on “Mutual Interests of 
Accountants and Credit Grantors” 
at the Ohio Valley Regional Credit 
Conference in Louisville. 

Mr. Curtis J. French acted as 
Discussion Leader and also spoke on 
“Organization and Operation of the 
Internal Auditing Department” at 
a forum presented by the Louisville 
Chapter of the National Association 
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of Accountants on November 14, 
1957. 

Mr. Cecil B. Sanders has been 
admitted to membership in the 
American Institute of Certified Pub- 
lic Accountants and the Kentucky 
Society of Certified Public Ac- 
countants. 





ie ‘Basti ‘Office 


Mr. Campbell was recently elected 
Chairman of the New York State 
Board of Certified Public Account- 
ant Examiners. 

Mr. Defliese is serving as a mem- 
ber of the Accountants Committee 
of the George Junior Republic and 
as Chairman of the Accountants 
Committee of the USO Fund of 
New York, Inc., in connection with 
their fund-raising drives. 

Mr. Doty has been appointed to 
the newly-formed Committee on 
Employee Benefit Plans and Funds 
of the New York State Society of 
Certified Public Accountants: 

Mr. Rappaport has been ap- 
pointed Chairman of the Commit- 
tee on Cooperation with Investment 
Bankers and Security Dealers of 
the New York State Society of 
Certified Public Accountants. 

Mr. Richardson was an official 
delegate of the American Institute 
of Certified Public Accountants at 
the 4th Inter-American Accounting 
Conference held in Santiago, Chile, 
November 15-23, 1957. Mr. 
Richardson is also serving on the 
Board of Trustees of the Girard 
College Alumni Fund. 


On November 15, 1957, Mr. 
Simon attended a meeting of the 
Council of Profit-Sharing Industries. 

Messrs. Bardes, Elfers, Richard- 
son and Staub attended the 35th 
Anniversary Luncheon of the Better 
Business Bureau of New York City, 
Inc. at the Waldorf-Astoria on 
September 24, 1957. 

Mr. Alexander N. Brast is serving 
as Assistant Secretary of the Ki- 
wanis Club of Baldwin and as Sec- 
retary of the Dads’ and Boosters’ 
Club of Baldwin High School. 

Mr. Thomas J. Cogan is serving 
on the Board of Directors of New 
York University School of Com- 
merce Alumni Association and on 
the Board of Governors of the 
N. Y. U. Men-in-Finance Club. 

Mr. Reed L. Colegrove is a mem- 
ber of the Board of Education, 
UFSD No. 6, Town of Greenburgh. 

On December 17, 1957, Mr. Rich- 
ard L. Denney was a member of a 
panel on “Savings of New York 
State Income Taxes in the Field of 
Estates and Trusts” which was pre- 
sented at a technical meeting of the 
New York State Society of Certified 
Public Accountants. 

Mr. Ernest J. DuBois has been 
elected to the Executive Board of 
the Lions Club of Syosset. 

Mr. James B. Fish, Jr. is currently 
serving as Secretary of Boy Scout 
Troop 101 and Treasurer of the 
Parents’ League of Demarest. 

On November 21, 1957, Mr. Arno 
R. Kassander was a member of a 
panel on “Price Discrimination 

















54 L. R. B. & M. Journal 





under the Robinson-Patman Act,” 
presented at a technical meeting of 
the New York State Society of Cer- 
tified Public Accountants. 

Mr. Louis C. Moscarello is acting 
as Moderator of a Study Lecture 
Series on Retail Store Controllers’ 
Office Operations, sponsored by the 
Metropolitan Controllers’ Associa- 
tion. 

Mr. John P. O’Mara is serving as 
Director of the Iona College Alumni 
Society. 

Mr. Joseph P. O’ Rourke is serv- 
ing as Treasurer of the Alumni As- 
sociation of Adelphi College. 

Mr. Theodore R. Pleim is Associ- 
ate Program Director for the Long 
Island Chapter of the National As- 
sociation of Accountants. 

Miss Margaret M. White is serv- 
ing on the Alumnae Bridge Com- 
mittee of the St. John’s University 
Alumni Association. 

Mr. Kenneth J. Worland holds 
the office of Vice-President of the 
Nebraska Alumni Club of New York. 


Philadelphia Office 

Mr. Mahon served as Chairman 
of the New York University Tax 
Institute Session on ‘“Tax Account- 
ing Problems” on November 11, 1957. 

On November 14, 1957, Mr. Zug 
was on a panel to answer questions 
submitted by students of five col- 
leges attending the Accounting 
Forum. The Forum was sponsored 
by the Pennsylvania Institute of 
Certified Public Accountants and 
the University of Pennsylvania. 





Mr. James F. Dulin has been 
elected Director of Publications for 
the newly-organized North Penn 
Chapter of the National Association 
of Accountants. 

Mr. Frederick Martin has agreed 
to serve as a member of the Ad- 
ministrative Committee for the 
United Fund of Philadelphia and 
Vicinity. 

On December 2-4, 1957, Mr. 
James E. Meredith acted as Chair- 
man of an American Management 
Association Orientation Seminar on 
“Effective Utilization of Cost Ac- 
counting Systems.” 

Mr. William F. Scheid, Jr., par- 
ticipated as a panel member of a 
team discussing Estate Planning, 
October 6-9, 1957. The meetings 
were sponsored by The Joseph H. 
Reese Agency of The Penn Mutual 
Life Insurance Company at Skytop, 
Pa. 

Mr. Lewis L. Tanguy has been 
elected Member of Council of Phi 
Beta Kappa Association of Phila- 
delphia for 1958-59. 


Pittsburgh Office 

Mr. Marsh is serving as Captain 
of a Fund-Raising Team for the Al- 
legheny General Hospital Building 
Fund. 

Mr. James E. Gelbert has agreed 
to serve as Co-Chairman of the 1958 
Pennsylvania Tax Institute. 

Mr. Joseph F. McCarthy, Jr. has 
been elected a member of the Amer- 
ican Institute of Certified Public 
Accountants. 
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Mr. Noah R. White has joined 
the Pittsburgh Chapter of the In- 
stitute of Internal Auditors. 

Mr. Leonard Wood, Jr. has be- 
come a member of the Pittsburgh 
Retail Controllers Association. 


Rockford Office 
Mr. Frazee appeared as a member 
of a 3-man panel discussing federal, 
state and local taxation on eight 


consecutive weekly programs during 
October and November, 1957 on a 
local TV station. The programs 
were sponsored by the Rockford 
Chamber of Commerce. 

Mr. J. Warren Rowland has been 
elected Treasurer of the Kiwanis 
Club 1957-58 Pancake Day. 

Mr. Edward Rudnicki is serving 
on the Rockford Community Chest- 
Professional Division (C. P. A.’s). 


The following partners and staff men are serving on committees of the 
ROCKFORD CHAMBER OF COMMERCE; 


Pe i IS a, a oh Sg, inion ih 


Industrial Development 
National Affairs (Ex-officio) 
National Affairs 


Taxation Committee 


Social Security and State Unemployment Tax 
Social Security and State Unemployment Tax 
State Affairs (Ex-officio) ......... 
Taxation Committee (Chairman) .... . 


Burton E. Lindgren 
Francis A. Gallagher 


iar eee Dts Lawrence E. Frazee 


Robert W. Myers 
J. Warren Rowland 
Louis J. Schaumburg 


patie Lawrence E. Frazee 
eg ee Lawrence E. Frazee 
ah etc Francis A. Gallagher 


The following members of the staff were recently elected to membership in the 
NATIONAL ASSOCIATION OF ACCOUNTANTS; 


Burton Lindgren Lloyd Moody 


St. Louis Office 


Mr. Snowden is a member of the 
Committee on National Affairs of 
the St. Louis Chamber of Commerce. 


San Francisco Office 


Mr. Giles attended the Interna- 
tional Industrial Development Con- 
ference, held in San Francisco Oc- 
tober 14 to 18, 1957. 

Mr. Huss was Co-Chairman of a 
seminar for Bankers and CPA’s 
sponsored by the Northern Cali- 
fornia Chapter of the Robert Morris 
Associates and the San Francisco 


J. Warren Rowland 


Edward Rudnicki 


Chapter of the California Society 
of Certified Public Accountants. He 
is also a member of the Report- 
Writing Committee, Business Eco- 
nomics Section of Commonwealth 
Club of California. 

Mr. Kendal I. Dazey is serving 
as Treasurer of the Stanford Busi- 
ness School Alumni Association and 
also as Treasurer of the San Fran- 
cisco Chapter of the Systems and 
Procedures Association for the year 
1957-58. 

Mr. Richard K. Powers received 
his C. P. A. certificate, having suc- 
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cessfully passed the May 1957, ex- 
amination. 

The annual staff outing was held 
at the Peninsula Golf and Country 
Club on October 1. Winners in the 
golf tournament were: 


DONALD W. SCHROEDER Low gross 
FRED T. WUNDERLI 
GENE BURGHARDT . . 


Blind bogey winner 
Calloway winner 


However, there were prizes for 
all participants. 


Seattle Office 


Mr. B. U. Krummel is serving 
as a member of the Program Com- 
mittee of the Washington Society 
of Certified Public Accountants. 


Tulsa Office 


Mr. McKibben has been nomi- 
nated to the Board of Directors of 
the Young Men’s Christian Associ- 
ation, Tulsa. 

Mr. Reyburn was a panel member 
at the American Institute of Ac- 
countants’ Legislation Clinic held 
during the annual meeting in New 
Orleans. 


Washington Office 

Mr. Yager served as a member 
of the Planning Committee for The 
American University Tax Institute- 
1957, and also acted as Panel Chair- 
man and member of panel on ““Tax 
Problems Relating to Income and 
Deductions.” 








